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NEUTRAL  RIGHTS, 

AND 

THE  VISITATION  OF  NEUTRAL  VESSELS 

UNDER  CONVOY, 

FURLT  EXAMINED \ 


nr 

A  HE  inevitable  afflictions  of  war 
are  not  confined  to  the  belligerent 
*  powers,  they  extend  to  nations  perfect¬ 
ly  neuter,  but  in  a  greater  meafure  t<* 
maritime  nations  than  to  others.  This 
arifes  from  the  different  maxims  which 
have  been  fet  up  from  time  to  time  by 
nations  powerful  by  fea,  or  rather  be- 
caufe  the  nations  of  Europe  have  never 
adopted  any  fixed  code  of  maritime  laws. 
The  obfervance  of  what  does  not  exift* 
is  therefore  not  fo  furprizing,  as  that  no 
effort  has  been  made  withfuccefs  to  guard 
nations  difpofed  to  peace,  againft  the  in- 
juflice  of  thofe  who  might  make  ufe  of 
their  temporary  preponderance  to  give 
their  will  as  the  law. 


In 


[  »  ] 

In  land  wars,  general  principles  are 
known,  and  received,  bywhich  the  rights 
of  neutral  powers  are  guarded  and  by 
means  of  which  the  powers  difpofed  to 
neutrality  are  free  to  maintain  their  in¬ 
ternal  peace  and  feeurity ;  as  has  been 
in  the  cafe  of  Ruffla  and  Pruffia,  a  con- 
lid  erable  part  of  Germany  in  the  prefent 
war,  and  on  many  other  occafions  in  for¬ 
mer  war  So 

In  continental  wars  it  has  been  long 
deemed  contrary  to  the  law  of  nations, 
to  commit  violence  on  unarmed  indivi¬ 
duals,  though  the  citizens  of  a  nation  at 
war ;  and  the  confifcation  of  their  pro¬ 
perty  and  obftrucHons  to  their  commer¬ 
cial  communications  have  been  confider- 
ed  as  unjuftifiable  by  the  ufages  of  civili¬ 
zation  :  a  courfe  the  molt  oppofite  has 
been  purfuedin  late  maritime  wars,  where 
it  has  been  allowed  to  feize  the  veffels 
of  peaceful  merchants,  and  to  confifcate 
them  and  their  cargoes,  if  the  citizens  or 
the  fubjecffs  of  a  belligerent  power* 

Again,  in  wars  at  land,  neutral  property 
3s  held  facred  and  inviolable:  but  in 
maritime  wars,  the  belligerent  powers 
have  authorifed  their  public  and  private 
Ihips  to  take  veffels  of  powers  perfectly 
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pacific  and  neutral.  This  procedure  has 
fometimes,  had  for  its  pretext,  an 
affumption  or  a  fufpicion,  that  the  fhip 
or  its  cargo  failing  under  a  neutral  flag* 
really  belonged  to  an  enemy.  At  other 
times  the  pretext  has  been  that  there  was 
concealed  on  board  merchandize,  con¬ 
traband  in  war (d’e  eontt: eb and  de  guerre)  un¬ 
der  which  fufpicion,  withoutanyother  evi¬ 
dence,  neutral  veffels  have  been  taken  out 
of  their  high  road,  carried'  into  the  ports 
of  the  belligerent  captor,  and  the  legali¬ 
ty  of  the  vexatious  feizure  there  triedL 
by  its  courts  of  admirality ;  and  as  no 
other  rules  than  thofe  which  conform  with 
the  intereft  and  policy  of  the  capturing 
power  is  likely  to  be  functioned, judgment 
for  the  moft  part  giv  es  condemnation, 
and  the  moft  pacific  power  is  fubjefted  to 
the  evils  of  a  war  in  which  its  inter- 
efts  or  difpofitions  are  otherwife  wholly 
unconcerned.. 

The  fyftem  of  privateering,  which 
modern  nations  have  fuffered  themfeives. 
to  countenance,  owes  its  origin  to  pira¬ 
cy,  which  indeed  it  continues  to  be,, 
though  fanclioned  by  the  authority  of 
letters  of  marque  and  the  pretence  of  mak¬ 
ing  reprifals.  The  free  States  of  Italy,  and 
fome  cities  of  Catalonia  and  Arragon* 
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Were  in  the  nth  and  12th  centuries  in 
almofl:  exclufive  poflefTion  of  the  mari¬ 
time  commerce  of  the  fouth  of  Europe, 
as  the  Hanfe  towns  were  of  the  North. 
They  endeavoured  bylaws  and  ordinan¬ 
ces  to  put  a  flop  to  the  depredations  on 
neutral  powers,  by  lawlefs  freebooters  and 
rovers,  whom  the  Crufades  had  thrown 
upon  the  ocean.  In  the  12th  and  13th 
centuries  the  celebrated  maritime  code 
was  formed  with  this  view,  called  II 
Conjolato  del  Mare ,  wherein  it  was  declar¬ 
ed,  in  relation  to  the  right  ofcruizers  and 
privateers,  that  a  neutral  cargo  fhould  be 
fafe  on  board  the  fhip  of  an  enemy;  but 
that  enemy's  property  found  on  board  a 
neutral  veflel,  fhould  be  deemed  lawful 
prize,  faving  only  the  right  of  the  freight 
agreed  on  from  the  captor  to  the  neutral 
owner  of  the  fhip.  In  the  14th  and  1 5th 
centuries  almoft  all  the  treaties  were 
made  according  to  thefe  principles.  But 
as  abufes  arofe  frequently  from  the  chi¬ 
canery,  of  agents,  when  the  title  of  pro¬ 
perty  came  to  be  decided  upon,  efpeci- 

*  Ill  confolato  de  Mare,  ch.  273.  The  bell  edition  of 
this  law,  is  that  in  4to,  preferved  in  1704  by  Abraham 
Waterween ,  advocate  of  Amfterdam,  belide  a  tranlla- 
tion  of  this  work  into  Italian,  there  is  one  in  Bntch, 
with  critical  remarks,  which  correft  the  old  Italian 
tranflation  after  the  original,  which  was  compofed  ori¬ 
ginally  in  the  old  Catalonian  or  language  of  Limoufin. 
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ally  from  the  time  merchants  had  aban¬ 
doned  the  cuflom  of  being  their  own  fu- 
pracargoes ;  and  from  that  period  differ¬ 
ent  owners  became  concerned  in  various 
parts  of  the  cargo,  another  general  re¬ 
gulation  was  fought  by  merchants ,,  to  fe- 
cure  them  ftill  more  effectually  againfl 
the  depredations  of  privateers. 


Then  it  was  that  the  principle  was 
adopted,  of  no  longer  regarding  the  pro¬ 
prietor  of  the  cargo,  but  of  renderingthe 
ihip  or  flag  a  fecurity  for  all  that  failed 
under  it;  and  accordingly,  that  neutral 
fhips  ftiould  no  longer  be  liable  to  de¬ 
tention,  becaufe  they  might  have  ene¬ 
my’s  property  on  board,  and  ftill  lefs  be¬ 
caufe  they  might  be  deflined  for  fome 
enemy’s  port,  laving  always  the  cafe  of 
its  being  laden  with  what  is  called  con¬ 
traband  of  war,  ( contreband  de  guerre )  : 
and  that  on  the  contrary  neutral  property 
on  board  an  enemy’s  fhip  fhould  be  liable 
to  confifcation. 


This  change  in  the  maritime  law  of 
Europe  was  principally  affeCted  by  the 
Dutch,  who  being  at  that  time  the  car¬ 
riers  of  all  Europe,  found  the  principle 
neceffary  to  their  profperity.  The  great 
body  of  the  treaties  concluded  from  the 

middle 
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middle  of  the  feventeenth  century  to 
the  prefent  time,,  are  founded  on  this 
principle,  which  towards  the  clofe  of  the 
eighteenth  century  has  been  generally 
expreffed  in  thefe  terms,  the  neutral  flag 
covers  the  cargo — Le  pavilion,  neutrc  c.ou — 
vre  la  merchandize*. 

This  principle  though  fo  very  ge¬ 
nerally  accepted,  was  not  wholly  lb: 
and  the  navigation,  of  ne  utrals  was 
through  the  jealoufy,  of  nations  rifing 
into  power  and  confideration  through 
the  growing  importance  of  commerce 
much  embarrafled.  Upon  the  com¬ 
mencement  of  a  war,  the  belligerent  pow¬ 
er  guided  by  the  nfual  palTions  of  ambiti¬ 
on,  and  jealoufy,  loft  light  of  the  rights 
of  others,  and  gave  to  their  flaps  of  war 
inftrudlions,  fuch  as  were  likely  to  em- 
barrafs  their  rivals  without  regard  to  the 
rightsof  nations  or  neutrals;  the  princi¬ 
ple  of  the  old  law  (II  cpnjolato  del  mare) 
were  taken  up  to  veil  this  pernicious  in¬ 
novation,  and  enemy’s  property  found 
on  board  neutral  veffels  w^as  deemed 
prize  in  courts  of  admiralty  fubfervient,, 
not  to  the  laws  of  juftice  but,  to  a  local; 
or  narrow  policy,  to  political  or  com¬ 
mercial  rivallhip.  They  further  aggravat¬ 
ed  this  ahufe,  by  condemningnot  only  the 
cargo  belonging  to  an  enemy,  butrobbing 
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the  neutral  owner  alfo  of  his  freight  and 
ihip. 

Louis  XIV.  publifhed  a  number  of  or¬ 
dinances  in  feafons  of  peace,  reitoring  the 
old  law j  and  fupprefling  even  the  modifi¬ 
cations  which  had  been  received  as  part 
of  it.  Spain  followed  the  vicious  exam¬ 
ple  ;  and  they  exercifed  even  againft  pow¬ 
ers  with  whom  they  had  treaties  of  a 
contrary  obligation,  numerous  afts  of  in- 
juftice,  which  the  arbitrary  extenfion 
given  to  the  exprefiion  contraband  of  war 
(contreband  de  guerre )  afforded  too  great 
a  latitude.  They  even  fometimes  laid 
alide  the  exprefs  provifion  of  treaties, 
under  the  pretence,  that  it  was  in  contra¬ 
diction  to  the  maritime  ordinances  and  re- 
gulations  for  privateers,  as  if  the  feparate 
a 61  of  one  power  could  anul  a  folemn 
treaty. 

But  no  power  trefpaiTed  fo  far  upon 
the  liberty  of  the  feas  and  the  rights  of 
neutrals  as  England.  Prefuming  upon 
the  rapid  augmentation  of  its  naval 
power,  after  the  reftoration  of  the  houfe 
of  Stuart,  the  powers  of  the  North  be¬ 
came  peculiarly  obnoxious  to  its  jealoufy 
and  violence.  It  was  from  the  ports  of 
the  Baltic  that  its  rival  derived  all  the 
materials  neceflary  for  the  equipment  of 

that 
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that  navy  which  was  confidered  as  de- 
figned  to  difpute  with  her  the  dominion 
of  the  ocean.  Many  writers*  have  confi¬ 
dered  the  plan  already  laid  in  the  aft  of 
navigation,  by  which  England  expefted 
to  fecure  the  exclufive  monopoly  of  the 
trade  of  the  univerfe.  But  thefe  opini¬ 
ons  appear  to  have  been  formed  after 
events  had  arifen  which  were  not  fore- 
feen. 

When  the  Houfe  of  Stuart  was  fuper- 
ceded  by  the  Houfe  of  Orange,  and  the 
Dutch  brought  within  the  vortex  of  the 
Englifh  policy,  in  1689,  her  pretenfions 
were  carried  beyond  all  former  bounds. 
She  undertook  to  prevent  all  commerce 
between  foreign  nations  and  France,  and 
obliged  the  States  General  of  the  United 
Provinces  to  make  a  declaration  to  that 
effeft,  tho*  ruinous  to  her  interefts,  and 
^maritime  profperity.  A  treaty  between 
Denmark  and  Sweden,  by  which  it  was 
declared  that  they  would  make  reprifals 

#  Of  this  opinion  was  Steck,  in  his  <c  EJfays  upon 
*•  divers  fubjefis  relative  to  navigation  and  commerce 
u  during  war  ”  Berlin  1794,  p.  2.  Alfo  of  Bjsch,*  uber 
“  die  durch  den  jetzigen  Krieg  veranlafte  Lerriittung 
des  Sechandles,”  Hamburg,  1793,  p.  78—82,  131— 
“  133*  °f  Martens  Verfuch  iiber  Caper  feindliche 
“  Nehmungen  und  infonderheit  Widernehmungcn.5* 
Gottingen  1793,  p.  36. 


in 
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in  cafe  of  aggreffion,  reduced  England 
to  the  neceffity  of  adopting  more  reafon- 
able  meafures. 

There  is  one  war  during  which  Eng¬ 
land  afforded  no  juft  caufe  of  complaint. 
The  war  of  the  Spanifh  fucceffion.  Its 
trade  with  France  was  continued  even  in 
the  midll  of  hoftility.  But  in  the  war  of 
the  Auitrian  fucceffion,  a  different  policy 
was  puifued;  aggreffionwas  frequent  and 
complaints  loud.  The  injuftice  commit¬ 
ted  on  the  Pruffian  commerce  was  fo  fre¬ 
quent,  as  to  induce  Frederic  II.  to  fe- 
queftrate  the  monies  due  to  the  Englifh 
upon  Silefia,  by  way  of  mortgage,  when 
that  duchy  was  ceded  by  Auftria.  The 
Englifh  complained  loudly  of  this  adt  of 
retaliation;  but  Frederic  caufed  a  de¬ 
fence  to  be  publifhed,  in  which  the  rights 
of  neutrals  were  for  the  firft  time  com¬ 
pletely  difcuffed  and  maintained.  Fie  a!- 
ledged  that  the  Englifh  miniftry,  itfelf, 
had  acknowledged  the  rights  of  neutrals 
at  the  commencement  of  the  war,  though 
they  had  not  been  admitted  in  the  courts. 

The  Englifh  government  undertook  to 
anfwer  the  Pruffian  monarch,  by  pubiifh- 
ing  a  confultation  of  four  lawyers,  who 
undertook  to  fuftain  the  principles  of  the 

B  old 
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old  law,  II  Consol ato  del  Mare .  But 
civilians  and  llatesmen  were  aflonilhed  to 
find  England,  which  had  pro gre fled  fo 
fall  in  every  thing  elfe,  a  century  behind 
the  reft  of  Europe  in  the  knowledge  of 
the  lav/  of  nations.  But  how  much 
greater  mult  be  our’  furprize  at  this  day, 
when  the  judgments  delivered  in  prize 
caufes  during  the  exilting  war,  cite  this 
fuperannuated  law  as  in  full  force,  and 
that  in  contempt  of  the  multiplied  and  fo- 
lernn  acts  by  which  the  inviolability  of 
neutral  flasks  feemedtobeforeverfecured  ? 

O 

France  purfuing  the  example  of  Eng¬ 
land,  by  way  of  reprifals,  alfo  interrupt¬ 
ed  the  vends  of  neutrals,  particularly 
thole  of  the  north.  During  the  feven 
years  war  (1755 — 1763)  the  privateers  of 
the  belligerent  powers  captured  fo  great 
a  number  of  Danifli  veffels,  that  our  go¬ 
vernment  (Denmark)  thought  it  neceflary 
to  fend  a  fpecial  deputation  to  the  two 
courts,  to  remonftrate  on  thefe  reiterated 
aggreflions  and  wrongs.  The  late  coun- 
fellor  of  Hate,  Hubner,  who  was  em¬ 
ployed  on  this  occafion,  developed  the 
rights  of  the  neutral  flag  in  fo  clear  a 
manner,*  that  men  converfant  in  the  law 

*  Cn  the  feizureof  neutral  (hips  at  the  Hajue,  1739, 
2  vol.  8vc. 
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of  nations  have  with  very  few  excepti¬ 
ons  acknowledged  thejuftice  of  the  axi¬ 
om  ,  that  the  neutral  flag  covers  the  mer¬ 
chandize.  [Le  -pavilion  neutre  couvre  la 
merchandize .] 


France  recognized  this  principle  in  its 
treaty  with  the  United  States  of  America, 
when  they  became  independent,  and  en¬ 
gaged  in  a  war  with  England  ;  the  liberal 
policy  which  didlated  the  reipect  for  neu¬ 
trals,,  extended  alfo  to  the  initruclions  for 
privateers,  which  were  infinitely  more 
moderate  than  any  which  had  preceded 
them,  tho’  f till  (hort  of  the  natural  prin¬ 
ciples  of  the  law  of  nations.  The  Fng- 
liih  on  the  contrary,  authorized  their  pri¬ 
vateers  to  take  every  veflel  carrying  ene¬ 
my’s  property  or  merchandize  contraband 
of  war,  exprefsly  comprifing  therein,  ma¬ 
terials  for  ihip  building.  The  inftrudti- 
ons  were  without  limitations  or  excepti¬ 
ons,  not  even  of  flips  belonging  to  Hates 
with  which  there  were  treaties  to  the 
contrary  then  actually  in  force  !  The  na¬ 
tural  confequence  of  which  was*  to  cover 
the  feas  with  Engiifh  privateers,  which 
feized  indilcriminately  upon  all  veffels> 
neutrals  as  well  as  enemies.  A  confider- 
able  fleet  of  Dutch  merchantmen,  deilin- 
ed  for  France,  laden  with  timber  and  other 

materials* 
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materials  for  fhip  building,  was  taken  and 
condemned  as  lawful  prize,  contrary  to 
the  exprefs  tenor  of  the  treaty  of  com¬ 
merce  in  exiftence  between  thefe  nations, 
and  although  it  was  proved  that  this  fleet 
had  failed  before  the  declaration  of  war  - 
could  be  known.  This  iujuftice  deter¬ 
mined  Holland  to  ally  herfeif  clofely  with 
France,  and  to  take  a  part  in  the  war 
againft  England.  It  was  the  foundation 
of  thofe  inteftine  troubles  which  in  the 
fequel  afliidted  that  republic  formerly  fo 
flourifhing. 

The  apprehenfion  of  a  fimilar  determi¬ 
nation  on  the  part  of  the  northern  pow¬ 
ers,  did  not  prevent  the  Englifh  from 
feizing  the  veffels  of  Ruffia,  Sweden, 
and  Denmark,  without  any  plaufible  rea- 
fon. 

The  three  powers,  in  order  to  put  an 
end  to  acts  of  violence,  fo  unjuft  and  de- 
ftrudrive  of  their  rights  and  commerce, 
entered  into  negociations  for  promoting 
their  mutual  fecurity,  and  bound  them- 
felves  reciprocally,  to  defend  their  flags 
by  the  union  of  their  forces,  and  fitting 
out  fquadrons  every  year  during  the  war 
to  cruize  for  the  protection  of  their  com¬ 
merce.  To  this  alliance  Fruflia  and  Na¬ 
ples 
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pies  afterwards  acceded,  and  it  has  form¬ 
ed  an  epocha  in  maritime  hiftory  under 
the  name  of  the  earned  neutrality . 

The  principles  which  the  neutral  pow¬ 
ers  bound  themfelves  to  obferve  bv  this 

j 

treaty  were  : 

1.  That  the  cargo  of  a  neutral  fhip,  tho* 
the  property  of  an  enemy,  fhould 
not  be  feized,  unlefs  the  veffel  be 
found  laden  with  a  larger  quantity 
of  articles  contraband  of  war,  than 
is  neceffary  for  the  ufe  of  the  voy- 

i  age. 

2.  That  no  merchandize  fhould  be 
deemed  contraband  of  war,  but  fuch 
as  was  direftly  ufed  in  war. 

3.  That  nothing  fhould  be  carried  in¬ 
to  the  port  or  city  of  one  belligerent 
power  while  blockaded,  or  fhut  fo 
clofelv  by  the  fhips  of  war  or  batte¬ 
ries  of  the  other  nation,  that  a  mer¬ 
chant  veffel  could  not  attempt  to 
enter  without  danger. 

Thefe  articles  were  formally  commu¬ 
nicated  by  the  feveral  northern  powers, 
to  the  powers  at  war,  together  with  the 

refolution 
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refolution  which  they  had  firft  taken,  to 
maintain  them  by  force  of  arms  if  necef- 
fary.  France,  Spain,  and  Holland  as  for¬ 
mally  approved  of  them.  England  re¬ 
plied  in  an  equivocal  manner,  but  confl- 
derably  modified  her  naval  orders,  and 
yielded  in  fallen  filence  to  neceflity ;  its 
courts  of  admiralty  became  likewife  more 
circumfpecf,  and  lefs  prerdTgal  of  arbitra¬ 
ry  decrees,  unlefs  in  cafes  where  the  cap¬ 
tured  veffel  belonged  to  a  date  unprovi¬ 
ded  with  a  naval  force  diffidently  itrong 
to  command  refpedt  for  its  flag.  T  he 
other  flares  of  Europe  engaged  in  mari¬ 
time  commerce,  fuch  as  Auftria,  Portu¬ 
gal,  Venice,  Tufcany,  Genoa,  and  the 
Pope,  altho’  they  did  not  enter  into  the 
alliance  with  the  northern  powers,  de¬ 
clared  themfelves  by  ordinances  and  trea¬ 
ties  in  favor  of  the  rights  of  neutrals. 

From  the  foregoing  ftatement  it  ap¬ 
pears,  that  the  principle  that  the  neutral 
flag  covers  the  cargo,  was  acknowledg¬ 
ed  fo  early  as  the  middle  of  the  fixteenth 
century.  In  the  fequel  it  will  be  fliewn, 
that  it  was  claimed  at  that  era  by  Eng¬ 
land  herfelf,  tho?  fince  that  time  no  other 
power  has  been  fo  much  oppofed  to  the 
rights  of  others.  Thus  then  it  will  ap¬ 
pear,  contrary  to  the  common  pretences 
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of  Englifh.  lawyers,  that  the  rights  of 
neutrals  are  not  new  pretentions  fet  up 
during  the  American  revolution.  On  the 
contrary  it  appears,  that  the  principle  was 
previofly  eitabliihed  by  feveral  fpecial 
treaties  long  before,  and  at  that  time  for¬ 
mally  recognized  and  eflablifhed  by  the 
concurrence  of  all  the  maritime  powers, 
and  of  all  the  Hates  intereHed  in  maritime 
commerce,  (I  ngland  only  excepted,  and 
then  not  oppofed  or  denied)  not  merely 
as  a  conventional  law,  but  as  a  certain 
rule  of  the  natural  lawr  of  nations. 

In  confequence  thereof,  the  publicilis 
conceived  a  hope,  that  in  all  future  wars, 
navigation  would  enjoy  the  fame  protec¬ 
tion  as  commerce  by  land,  and  that  the 
fcourge  of  war  would  not  in  future  ex¬ 
tend  to  the  oeaceable  and  induflrious  citi- 

± 

zens  of  neutral  Hates.  But  it  wTas  very 
foon  difcovered,  how  little  foundation 
there  was  for  this  hope.  In  the  war  un¬ 
dertaken  by  Gustav  us  III.  againft  Rus- 
ha,  he  buffered  himfelf  to  be  led  by  a  tem- 
porifing  policy,  to  forget  the  very  prin¬ 
ciples  of  which  he  had  fo  recently  {hewn 
himfelf  the  zealous  and  bold  defender. 
He  went  farther,  and  revived  the  old 
and  ridiculous  pretenhon  of  Sweden, 
that  coined  money  ought  to  be  compri- 
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zed  among  the  merchandize  prohibited 
as  contraband  of  war,  and  directed  his 
cruifers  to  feize  fhips  bound  for  Ruflia 
with  money  on  board.  The  order  was 
not  however  very  rigoroufly  enforced. 

During  the  prefent  war  the  illufion  has 
wholly  vaniflied  ;  for  none  of  the  ante¬ 
rior  wars  have  fo  fully  proven  that  gov¬ 
ernments  are  deaf  to  the  voice  of  juilice 
and  the  law  of  nations,  when  they  can 
fubilitutc  force  in  their  room.  Under 
the  abfurd  pretence,  that  the  objedf  of 
the  war  was  not  aggrandizement,  or  a  fi~ 
nifter  policy,  but  to  punifh  rebels  and  dis¬ 
turbers  of  focial  order,  the  Englifh  gov¬ 
ernment  fought  at  the  outfet  to  adopt 
again!!  France  the  fyftem  of  famine, 
which  an  hundred  years  before  Willi¬ 
am  III.  attempted  to  put  in  practice  a- 
gainft  the  fame  country,  and  that  Eliza¬ 
beth  had  attempted  to  inflidt  on  Spain 
towards  the  end  of  the  fifteenth  centu¬ 
ry.*  England  required  in  confequence 

'*  In  1589,  queen  Flizabeth  took  fixty  fhips  belong¬ 
ing  to  the  Hans®  T owns,  laden  with  grain  and  materials 
for  the  building  of  vellels  deftined  for  Liihon,  of  which, 
Spain  was  at  that  time  pofTefled  :  fhe  afterwards  took  the 
veffels  of  feveral  other  neutral  powers,  with  a  view,  as 
fhe  publicly  declared,  to  reduce  Spain  by  famine.  (be- 
duire  l’ Ef pagne  par  la  famln.j 
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of  our  government  (Denmark)  and  of  fe- 
veral  other  neutral  Hates,  to  prohibit  all 
exportation  of  grain  to  France ;  declar¬ 
ing  that  it  had  given  orders  to  feize  the 
cargoes  of  all  veflels  laden  with  grain  for 
that  deftination,  paying  however,  the  va¬ 
lue  to  the  owners. 

* 

This  indemnity,  announced  by  theBri- 
tifh  government,  had  its  full  effect  j  and 
though  it  had  not  done  away  the  funda¬ 
mental  injuftice  of  its  pretenfion,  it  can¬ 
not  be  denied  at  leaft,  that,  in  refpedt  of 
neutrals,  it  has  confiderably  foftened  its 
rigour. 

It  may  be  remembered,  with  what  ir~ 
refiftable  arguments  our  great  minifter, 
M.  Bernstorff,  too  foon  loft  to 
Denmark  and  to  all  Europe,  defended,  a  - 
gainft  Britifh  infinuations,  the  principles 
of  neutrality  which  our  government  (the 
Danifh)  had  adopted.  He  did  not  con¬ 
fine  himfelf  to  that ;  and,  convinced  that 
the  caufe  of  juftice  could  not  maintain  it- 
lelf,  unlefs  protected  by  force,  Denmark 
concluded  an  alliance  with  Sweden,  for 
the  purpofe  of  reftraining,  by  powerful 
means,  the  enterprizes  of  privateers. 

On  its  part  the  Englifti  miniftry,  taught 
by  experience,  difcovered  at  iaft,  that  the 

C  idea 
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idea  of  ftarving  a  great  people,  to  make 
thofe  who  opprefTed  them  renounce  their 
ambitious  projects,  was  not  only  unjuft, 
but  impracticable,  and  contrary  to  found 
policy  ;  and  that,  fo  far  from  forcing  fuch 
a  people  to  peace,  it  could  only  tend,  in 
fact,  to  render  the  war  more  obilinate,  by 
^conllantly  irritating  and  driving  them  to 
defpair. 

At  tlie  beginning  of  the  war,  the  French 
government  feemed  difpofed  to  purfue 
equitable  principles,  in  relation  to  mari¬ 
time  commerce.  The  Conflituent  Aflem- 
bly  decreed,  with  the  approbation  of  all 
Europe,  the  abolition  of  [ course  en  mer\ 
privateering.  It  fought  to  execute  this 
tefolution,  and  communicated  its  inten¬ 
tion,  for  that  purpofe,  to  the  Englilh  go¬ 
vernment,  provided  the  latter  would 
agree  to  grant  no  letters  of  marque  du¬ 
ring  the  war.  The  proportion  having 
been  rejected,  France,  it  is  true,  fitted 
out  privateers  at  the  commencement  of 
the  war,  but  in  a  very  fmall  number,  and 
did  not  exexcife  acts  of  injuftice  towards 
,  neutrals  until  at  a  late  period.  Thefcarcity 
*  of  grain,  and  other  provifions,  once  led 
the  government  to  lay  an  embargo  upon 
.  the  neutral  veffels  laden  with  fuch  mer- 
chandife,  for  which  it  promifed  an  indem¬ 
nification 
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nificarion,  but  which  has  not  yet  beenpaicL 
Moreover,  its  need  of  neutrals  made  it 
refpect  their  rights,  in  the  midft  even  of 
terror.  But,  after  the  fall  of  Robes¬ 
pierre,  privateers  were  favoured  in. 
every  way,  as  the  fure  means  of  weaken¬ 
ing  England.  Atfts  of  violence  towards 
neutral  veffels  multiplied  in  the  fame  pro¬ 
portion,  They  became  intolerable  when 
the  victories  of  Bonaparte  had  {hut  all 
the  ports  of  Italy  againft  England,  and 
that,  by  the  acquifition  of  the  maritime 
forces  of  Venice,  and  the  alliance  with. 
Spain,  France  had.  the  dominion  of  the 
Mediterranean*. 

Inftead  of  checking  thefe  afts  of  injuf- 
tice,  the  legiflative  power  authorized 
them  by  decrees,  and  the  courts  by  judg¬ 
ments  ;  which  caufed  the  reprefentatives 
and  judges  to  be  publicly  accufed  of  be¬ 
ing  perfonally  interefted  in  this  fyftem  of 
plunder.  Finally,  as  if  it  had  underta¬ 
ken  to  do  away  all  diftinction  between 
friends  and  enemies,  the  Legiflative  Bo¬ 
dy,  on  the  ground  of  retaliation  for  the 
fyftem  of  famine  previoufly  adopted  by 
England,  forbid  neutrals  all  fort  of  com¬ 
merce,  in  objects  of  the  growth  or  ma¬ 
nufactures  of  England.  This  decree  was 
executed  with  fuch  rigour,  that  a  yard  of 

Englifb 
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Englilh  cloth,  or  prefumed  fuch,  found 
on  board  a  neutral  veffel,  though  in  every 
refpedt  in  the  belt  order,  was  fufficient  to 
occafion  the  ftiip  and  cargo  to  be  con¬ 
demned  as  lawful  prize.  The  injuftice 
went  even  fo  far,  as  to  give  to  this  decree 
a  retro-adfive  effedf,  by  applying  it  alfo 
to  fhips  which  had  failed  before  it  ap¬ 
peared.  It  went  ftill  further ;  and  though, 
according  to  the  general  ufuage  of  civil¬ 
ized  nations,  in  cafe  of  condemnation, 
the  private  adventures  and  effedfs  are  al¬ 
ways  reftored  to  the  perfons  forming  the 
crew,  the  confifcations  pronounced  in 
France  extended  to  thefe  objedts  in  like 
manner  as  to  all  the  reft.* 

The  Britifti  government,  on  its  part, 
feemed  to  feel  that  it  was  its  intereft  to 
refpedt  the  rights  of  neutrals  in  propor¬ 
tion  as  they  were  opprefled  by  France ; 
but  fcarcely  had  the  vidtory  of  Admiral 
Nelson  reftored  to  the  Englifti  a  decided 
dominion  on  the  feas,  than  they  abufed 
it,  by  difturbing  the  commerce  of  neu¬ 
trals. 

The  French  marine  being  aimoft  entire¬ 
ly  annihilated  by  that  victory,  and  the 

*  All  this  is  clearly  (hewn  in  a  multitude  of  pamphh  ts 
published  at  Paris  oil  the  fubje& ,  and  which  are  in  part 
copied  in  the  Courier  du  Commccer  &anw* 
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wants  cf  the  maritime  commerce  of 
France  requiring  that  the  neutrals,  whom 
preceding  rigours  had  kept  away,  fhould 
he  invited  into  its  ports,,  the  number  of 
prizes  made  by  the  French  fenfibly  dimi- 
nifhed,  in  coniequence  of  the  late  decrees 
pa{Ted  by  the  Legiflative  Body,  upon  the 
vigorous  and  reiterated  reprefentations 
of  the  Directory, 

It  is  not  irrelevant  to  remark,  upon  the 
lubjedl  of  thefe  vexations  on  the  part  of 
the  belligerent  powers,  that  the  neutral 
Hates,  and  particularly  the  Danes  and 
Swedes,  were  accufed  at  the  fame  time 
in  France,  of  favouring  the  Englifh ;  and, 
in  England,  of  being  the  partizans  of 
France  !  Thefe  accufations,  which  reci¬ 
procally  deftroy  each  other,  are,  in  my 
opinion,  the  bed:  proof  of  the  exact  neu¬ 
trality  of  the  northern  powers.  Their 
government  left  commerce  to  its  natural 
courfe ;  and  the  merchants,  guided,  as 
they  are  always,  by  profit  and  lofsy  {pe¬ 
culated  with  the  one  or  the  other  of  the 
belligerent  powers,  according  as  they 
found  it  more  or  lefs  to  their  advantage. 

It  was  after  the  reiterated  complaints 
of  the  merchants,  and  after  having  ex- 
haufted,  in  vain,  all  the  means  of  official 

reprefentation 
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representation  with  the  belligerent  pow¬ 
ers,  that  the  Danifh  and  SwediSh  govern¬ 
ments  at  laft  came  to  a  resolution  to  pro¬ 
tect  their  commerce>  effectually  by  cau- 
fing  their  fleets  of  merchantmen  to  be 
convoyed  byfhips  of  war.  Independent 
of  the  protection  which  every  Slate  owes 
to  its  people,  the  public  profperity,  the 
progrefs  of  agriculture,  and  internal  in- 
duftry;  the  fubfiftence  of  a  numerous 
clafs  of  faithful  and  refpe&able  fubjeCts, 
being  neceSTariiy  founded  as  well  in  Den¬ 
mark  as  in  Sweden,  upon  foreign  com¬ 
merce,  the  refpeCtive  governments  could 
no  longer  forbear  from  this  meafure  with¬ 
out  devoting  their  dates  to  inevitable  ru¬ 
in.  They  had  fo  much  the  more  reafon 
to  flatter  themfelves  with  attaining  the 
end  propofed  by  thefe  means,  as  the  nature 
of  the  formalities  required  from  the  per- 
fons  interefted  in  the  Ships  defiring  to  fail 
under  convoy,  afforded  the  moll  perfeCt 
Security,  that  not  only  thefe  veffels,  but 
their  cargoes,  were  ftriCfcly  regulated  ac¬ 
cording  to  exifting  treaties ;  and  in  faCt 
the  belligerent  powers  had,  until  then,, 
conftantly  refpecled  the  neutrality  of 
Ships  which  failing  under  convoy,  were, 
by  reafon  thereof,  confidered  under  the 
Safeguard  and  refponfibility  of  their  go¬ 
vernments. 
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However  well  founded  this  expectati¬ 
on  might  be  it  has  been  difappointed,  like 
many  others.  It  was  foon  feen  in  the 
public  prints,  that  the  Englifh  had  fuc- 
ceflively  detained  three  Swedifh  fleets, 
each  of  them  convoyed  by  a  fhip  of  war 
of  their  nation.  Various  reports  were 
fpread,  to  juftify  thefe  aCts  of  violence, 
which  threw  the  commercial  world  into 
alloniihment  mingled  with  alarm.  Ha¬ 
ving  anxioufly  delired  to  know  the  cau- 
fes  and  the  particulars  of  thefe  detenti¬ 
ons,  chance  threw  in  my  way  the  report 
of  the  judgment  of  the  Englifh  Court  of 
Admiralty,  by  which  one  of  the  Swedifh 
convoys  was  condemned.  The  name  of 
Sir  William  Scott,  who  pronounced 
that  judgment,  promifed  much.  This 
judge  enjoys  in  England  a  confideratioa 
merited  by  his  diftinguifhed  talents,  his 
extenfive  acquirements  in  jurifprudence, 
and  the  dignities  themfelves  to  which 
they  have  raifed  him.  His  work  indi¬ 
cates  great  knowledge,  and  what  is  more, 
a  lincere  intention  to  difcover  truth  and 
iuftice.  Neverthelefs,  the  principles  of 
law  on  which  he  acts,  appear  to  me 
falfe.  This  work  deferves  a  profound 
examination,  fo  much  the  more,  as,  from 
the  erudition  difplayed  in  it,  and  the  im¬ 
partiality  which  the  author  profefles,  it 
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might  eafily  lead  perfons  not  converfant 
in  the  fcience  of  the  Law  of  Nations,  to 
adopt  his  principles,  and  thus  procure 
the  lanftion  of  public  opinion  to  flagrant 
injuftice.*  The  examination  which  X 
propofe  is  the  more  interesting  to  Den¬ 
mark,  as  the  judge  declares  in  his  re¬ 
port,  the  fatisfacfion  he  feels  in  having 
found  an  opportunity  of  pronouncing  the 
law,  upon  the  pretennon  (lately  arifen,  ac¬ 
cording  to  him,)  of  exempting  from  all 
vifitation,  merchant  vefTels  failing  under 
convoy ;  and  as  he  manifefts  a  decided 
approbation  of  the  right  of  fearch,  with¬ 
out  regard  to  the  flag  of  the  fovereign 
which  protects  them. 

It  is  true,  that  fome  attempts  have 
been  made  to  viflt  and  take  our  mer¬ 
chantmen  under  convoy,  but  they  have 
been  conftantly  repulfed  with  that  firm- 
nefs  which  characterizes  our  brave  Tail¬ 
ors;  and  this  will  ever  be  the  cafe,  as 
long  as  the  memory  of  Juel  andofToR- 
denskiold  Shall  live  among  us. 

May  I  be  permitted  to  add,  that  in  ap¬ 
plying  myfeif  to  thisdifquifition,  I  grati- 

*  There  will  be  found  at  the  end  of  this  treatife,  a 
tranflation  of  the  judgment,  in  order  that  the  reader  may¬ 
be  the  better  enabled  to  examine  the  propofitions  which 
are  here  intended  to  be  refuted, 
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fy,  as  much  as  is  in  my  power,  the  de- 
lire  of  Sir  William  Scott,  who  has 
thought  fit  to  fubmit  his  opinion,  not  on¬ 
ly  to  the  examination  of  his  fellow  citizens 
but  to  that  of  ihe  citizens  of  other  countries  ; 
feeing  thefe  are  his  words,  that  the  fub- 
jecl  is  one  generally  inter efting  to  all  focie - 
ty.  If,  notwithfianding  all  the  pains  I 
have  taken  to  come  at  the  truth,  I  have 
been  mifiaken  in  the  inferences  which  I 
have  drawn,  I  fhall  receive  with  grati¬ 
tude  any  explanatory  information  which 
may  be  communicated  to  me. 

Sir  William  Scott  obferves,  that  his 
judgement  ought  to  be  founded  not  upon 
the  variable  maxims  of  politics,  but  upon 
the  univerfal  and  immutable  rules  of  the 
Law  of  Nations.  According  to  him,  the 
queftion  ought  to  be  decided  by  his  court 
in  the  fame  manner  as  it  fhculd  be  by  an 
impartial  judge  at  Stockholm.  I  agree 
with  him  in  the  principle,  and  I  differ 
from  him  only  in  its  application.  My  ob¬ 
ject  is  to  prove  that  his  judgment  has  not 
been  given  according  to  thofe  immutable 
and  univerfaliy  acknowledged  laws,  but 
upon  particular  and  purely  arbitrary  ccn- 
fiderations.  I  cannot  fay  the  fame  of 
the  obfervation  which  he  next  makes, 
(C  that  the  nature  of  the  prefect  war  does 
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€C  give  this  country  (Great  Britain)  the 
cc  the  rights  of  war  relatively  to  neutral 
<c  States,  in  as  large  a  mealure  as  they 
€(  have  been  regularly  and  legally  exer- 
cifed  at  any  period  of  modern  civilized 
cc  times/’  The  particular  nature  of  a 
war  may,  it  is  true,  produce  a  change 
in  the  reciprocal  conduct  of  the  hoftile 
ftates,  but  it  cannot  produce  any  in  their 
conduit:  with  refpeft  to  neutrals.  Does 
one  of  the  belligerent  powers  violate  the 
forms  which  long  ufage  has  eftablifti- 
ed,  to  foften  the  rigour  of  war  ?  Does  it 
endeavour,  for  example,  to  excite  re¬ 
volts  in  the  bofom  of  its  adverfary?  The 
other  has  undoubtedly  a  right  to  retaliate. 
But  this  right,  retrained  by  its  nature  to 
the  ftate  which  has  given  caufe  for  it,  can¬ 
not  be  extended  to  neutral  ftates,  which, 
by  the  very  fact  of  their  neutrality,  ha¬ 
ving  continued  to  treat  the  belligerent 
powers  in  the  fame  manner  as  before  the 
war,  have  thence  a  right  to  require  from 
thefe  powers  the  fame  treatment  as  in 
time  of  peace.  Let  us  fuppofe  that  one 
of  the  belligerent  powers  forgets  the  fa- 
cred  duties  of  neutrality,  it  cannnot  be 
underftood  that  there  thence  refults  to 
the  other  power  a  right  to  violate  them 
alfo  on  its  lide.  Were  it  otherwife,  the 
fituation  of  the  fubjecfs  of  neutral  ftates 

would 
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would  be  infinitely  worfe  than  that  of  the 
fubjedts  of  belligerent  powers;  for  the 
latter  are  ill-treated  only  by  their  enemy, 
whilft  the  neutrals,  the  paflive  play¬ 
things  of  the  caprice  andinjuftice  of  both 
powers,  would  find  themfelves,  only 
becaufe  they  wifh  to  maintain  peace, 
in  a  ftate  of  war  with  the  one  and  the 
other.  This  is,  in  fa£t,  an  event  which 
has  taken  place  in  the  prefent  war. 

The  circumftance  to  which  Sir  Willi¬ 
am  here  alludes  is,  probably,  that  the 
prefent  war  has  been  occafioned  by  a  re¬ 
volution,  attended  with  very  great  cruel¬ 
ties,  and  which,  according  to  the  appa¬ 
rent  plan  of  thofe  who  excited  it,  threa¬ 
tened  to  extend  its  ravages  over  all  Eu¬ 
rope.  To  this  I  anfwer,  that  if  it  were  to 
be  fuppoled  that  force  of  arms  could  curb 
thefe  ravages,  it  was  for  the  great  powers 
of  Europe  to  undertake  the  task,  as  being 
nearer  to  the  evil,  more  directly  mena¬ 
ced,  and,  at  the  fame  time,  in  a  better  fi- 
tuation  to  reftrain  it  by  their  ftrength, 
and  the  extent  of  their  refources  ;  whilft, 
on  the  contrary,  wifdom  prefcribes  to 
ftates  more  remote,  and  lefs  powerful,  to 
obferve  a  neutrality,  which  they  could 
not  break  without  endangering  their  ex- 
illence,  and  expofing  themfelves  to  the 

greateft 
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greateft  calamities.  Such  is,  in  particular, 
the  fituation  of  Denmark  and  Sweden. 
Whether  thefe  two  powers  ought  or 
ought  not  to  have  remained  neutral,  is  a 
queftion  upon  which  their  governments 
alone  had  a  right  to  decide.  And  as  no 
power  whatever  can,  with  juflice,  force 
another  to  abandon  its  neutrality,  it  has 
no  better  authority  to  imp  of e  upon  it 
new  burthens,  under  pretence  that  it  is 
not  oppreffed  by  war  ;  particularly,  if  we 
recollect  that  the  war  has  been  commen¬ 
ced  without  its  having  any  notice  of  it, 
and  that  it  is  continued,  and  will  end, 
without  the  interellof  the  neutral  power 
being  in  any  manner  taken  into  confider- 
auon. 

The  Judge  of  the  Admiralty  maintains 
his  opinion  on  the  authority  of  Baron 
Puffendorf,  as  expreffed  in  a  letter 
written  to  the  famous  lawyer  Gronxn- 
gius,  who,  at  the  time  of  the  war  which 
England,  Holland,  and  feveral  other  hate  > 
carried  on  in  1692  againft  Louis  the 
XIVth,  had  communicated  to  him  his 
intention  of  pleading  the  caufe  of  neutral 
commerce.  M.  De  Puffendorf  ap¬ 
proves,  in  this  letter,  «  the  little  attention 
it  which  the  powers  of  the  north,  though 
a  neutral,  paid  to  the  complaints  of  their 
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<<  merchants,  feeing  that  the  war  was  di- 
«  rected  againft  a  formidable  power, 
vc  which  threatened  ail  Europe  with 
«  flavery,  and  the  Proteflant  religion 
«  with  total  deftruction/> 

I  muft  here,  in  the  firft  inftance,  notice 
an  affertion  to  which  the  Judge  of  the 
Admiralty  attaches  great  importance,  by 
obferving  that  Puffendorf  was  not  a 
Swede,  as  he  alledges,  but  a  German ; 
that  he  was,  in  fact,  in  the  fervice  of 
Sweden  at  the  time  he  compofed  his 
work  upon  the  Law  of  Nature  and  Nati¬ 
ons  ;  but  at  the  time  he  wrote  that  letter, 
he  was  in  the  fervice  of  the  Elector  of 
Brandenburg,  who  was  then  at  war 
with  France  ;  and  in  confequenceit  is  da¬ 
ted  at  Berlin.  It  is  to  be  remarked,  that 
his  opinion  on  this  point  was  founded 
upon  motives  of  policy,  not  upon  axioms 
of  jurifprudence  or  treaties,  and  that  he 
fuppofes  thefubjects  of  the  neutral  Hates 
complaining,  whilft  their  governments 
have  no  intention  to  fupport  them.  It 
is  thence  eafy  to  Judge,  that  this  quotati¬ 
on  from  Puffendorf  cannot  be  made  to 
apply  to  the  prefent  cafe,  which,  accord¬ 
ing  to  theopinion  of  Sir  Wi  lliam  Scott 
himfelf,  ihould  be  decided  by  the  rules 
0 f  law,  or  by  the  variable  maxims  of  po- 
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licy,  and  in  which  not  only  the  fubjecfls  of 
a  neutral  power,  but  alfo  their  govern¬ 
ment,  claim,  and  far  from  refilling  its  af~ 
fiftance,  has  on  the  contrary,  taken  them 
under  its  immediate  protection.  Thofe 
who  fhallread  the  whole  of  this  letter  of 
Puffendorf,  will  have  reafon  to  be  fa- 
tisfied  that  this  celebrated  publicifl  ex~ 
prefsly  acknowleges  the  right  of  neutral 
powers  to  protedf  their  merchants  by  con¬ 
voys,  when  they  do  not  trade  in  merchan- 
dife  prohibited  by  the  laws  of  war  ;  and 
that  his  opinion  only  applies  to  manifeft 
abufes  of  neutrality.* **  Although  the  ob- 
je<5f  of  the  prefent  war  may  be  of  much 

*  The  following  paflage  precedes  the  phrafe  cited  by 
the  Judge  of  the  Admiralty,  in  the  letter  of  Puffen- 
jy orf  :  t(  On  the  other  fide,  neverthelefs,  if  the  kings 
«•  of  the  north  can  maintain  their  commerce  with 
*4  France  by  having  their  merchant  vejjtls  ejcorted  by  Jhips 
€(  of  war,  provided  that  there  is  nothing  contraband  on 
«  board,  no  body  will  be  found  to  find  fault  with  them, 
«  the  law  of  humanity  and  of  equity  not  extending  fo 

**  far  as  to  require  that  a  nation Jhould  deprive  itfelf  of  its 
**  profit  in  favour  of  another ;  but  as  the  avarice  of  mer- 
chants  is  fo  great,  that  for  the  leaft  gain  they  make  no 
fcruple  of  trefpafling  beyond  the  juft  limits,  I  am  not 
**  furprized,”  &c.  Here  comes  the  quotation  made  by 
thb  Judge  of  the  Admiralty,  in  the  beginning  of  his 
judgment,  at  the  end  of  this  work.  The  reader  will  ea- 
fily  comprehend  the  reafon  why  he  has  abftained  from 
quoting  thofe  words  which  immmediately  precede  thofe 
which  he  has  cited. 


greater 


[  31  3 

greater  confequence  than  that  of  any 
other,  England  is  fo  much  the  lefs  autho¬ 
rized  in  fuch  pretenfions,  as  it  was  by  no 
means  through  zeal  for  the  maintenance 
of  juftice,  or  with  the  intent  to  fupport 
theconftitutional  governments  of  the  con¬ 
tinent,  that  this  war  has  been  commenced. 
Thefe  motives  have  been  frequently  men¬ 
tioned  in  its  progrefs,  to  irritate  the  Eng- 
lifli  people,  and  inflame  foreign  nations  ; 
but  they  patted  for  nothing  in  the  firft  de¬ 
termination,  which  had  no  other  bails 
wttth  refpect  to  England,  than  a  view  pure¬ 
ly  political,  and  peculiar  to  itfelf,  that  is, 
the  fear  fhe  entertained,  that  by  the  union 
of  the  Auftrian  Low  Countries  with 
France,  and  the  free  navigation  of  the 
Scheldt,  a  very  dangerous  rival  might  be 
raifed  to  her  commerce. 

I  do  not  prefume  that  the  Englifli  gov¬ 
ernment  feeks  to  juftify  its  conduct  to¬ 
wards  neutrals,  on  the  allegation  that  they 
have  been  ftill  more  badly  treated  by  the 
French ;  for  the  arbitrary  and  violent 
fteps  taken  by  the  latter,  being  attributa¬ 
ble  alone  to  the  convulfions  infeparable 
from  a  revolutionary  ftate,  could  not  le¬ 
gitimately  ferve  for  an  example  to  a  re¬ 
gular  and  well-eftabliflied  power.  If  this 
government,  which  has  in  fome  refpects 
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declared  the  French  nation  proscribed 
from  European  fociety,  in  conlideration, 
as  it  fays,  of  its  having  trampled  under 
foot  the  right  of  nations,  Should,  not- 
withftanding,  take  the  line  of  action  pur- 
fued  by  that  nation,  for  its  rule  of  conduct 
towards  neutral  Hates,  it  would  be  too 
manifest  a  contradiction.  Thofe  who  are 
acquainted  with  France,  the  immenfity  of 
its  internal  refources,  the  richnefs  of  its 
foil,  and  of  its  productions  of  every  kind, 
know  that  neither  a  maritime  war,  nor 
even  the  annihilation  of  its  entire  mari¬ 
time  commerce,  can  operate  in  it  a  coun¬ 
ter-revolution  ;  but  that  fuch  a  great  ef¬ 
fect  can  only  be  produced  by  a  continen¬ 
tal  war,  and  fuch  a  one  too,  as  is  now  car¬ 
rying  on.* 

This  is  not,  moreover,  the  firft  time 
that  England  has  availed  itfelf  of  the  par¬ 
ticular  nature  of  a  war,  to  juftifyits  at¬ 
tempts  upon  the  rights  of  neutrals.  When 
William  III.  fought,  in  1689,  to  inter- 
did  them  all  commerce  with  France,  he 
pretended  in  the  fame  manner,  that  that 
war  was  of  a  nature  which  juftified  the 
employment  of  extraordinary  means,  al¬ 
though  it  was  then  carried  on  without 

*  This  treatife  was  written  in  1799,  at  the  period  of 
the  greateft  fuccefTes  of  the  Auftrians  and  Ruffians  united . 

any 


[  33  ] 

any  neceffity.  A  like  pretenfion  was  ui> 
ged  at  the  beginning  of  the  American 
war,  but  Great  Britain  was  foon  reduced 
to  change  her  tone.  In  general,  the  En~ 
glifh  government  has  almoft  always  tried 
to  make  its  feparate  caufe  that  of  all  Eu¬ 
rope  ;  and  its  Court  of  Admiralty  has  al- 
moft  always  fupported  it,  by  proceeding 
rather  according  to  the  didtates  of  her  po¬ 
licy  than  the  natural  principles  of  the  Law 
of  Nations,  or  the  letter  of  treaties  ;  and 
that  to  a  degree  at  which  an  impartial 
Spectator  could  not,  fometimes_,  refrain 
from  a  fmile.  Thefe  are  the  terms  of 
the  judgment  of  the  Englilh  Court  of 
Admiralty  pronounced  in  1778,*  in 
the  cafe  of  a  Daniih  lhip  feized  on  ac¬ 
count  of  fome  falted  provifions  being 
found  on  board,  which  it  was  alledged 
were  dellined  for  the  enemy,  merely  be¬ 
cause  they  were  salted  :  «  England  is  loft, 
<c  if  neutrals  continue  to  Support  the  ene- 
«  mies  of  the  ftate.5J> 

Far  from  adopting  this  mode  of  rea¬ 
soning,  good  at  molt  under  the  meridian 
of  St.  Paul’s,  in  London,  it  will  be  felt-, 

*  Busch,  iiber  die  durch  den  jetzigen  Krieg  veran- 
hsste  Zerruttung  cks  Seehandels  Hamb.  1793,  §  94. 
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on  the  contrary,  that  an  enlightened  po¬ 
licy  prefcribes  to  England  to  refpeCk  the 
rights  of  neutrals,  in  order  that  the  lat¬ 
ter  may  not  find  themfelves  forced  againft 
their  will  to  make  a  common  caufe  with 
its  enemies,  as  happened  to  Holland  in 
the  lad  war.  But  a  motive  not  lefs  im¬ 
portant,  and  which  ought  to  have  much 
.greater  weight  in  the  war,  is,  that  the 
neutrals  maintain  a  communication  reci¬ 
procally  ufeful  for  the  commerce  of  bel¬ 
ligerent  powers,  and  which,  without 
them,  would  be  entirely  interrupted.  It 
is  evident  that  Great  Britain  would  fufFer 
an  irreparable  lofs,  if  the  numerous,  and 
diversified  productions  of  its  foil  and  ma¬ 
nufactures  ihould  no  longer  find  channels 
of  admiflfion  into  France,  Spain,  and  Hol¬ 
land,  or  into  the  colonies  of  thefe  three 
powers,  where,  in  time  of  peace,  they 
have  fuch  a  confiderabie  fale.  The  Bri- 
rifh  government  is  fo  well  convinced  of 
this  truth,  that  it  even  fecretly  favours 
the  direct  commerce  which  the  French 
-have  fo  drictly  prohibited.  If  fuch  be 
the  attention  which  that  government 
thinks  it  its  duty  to  pay  to  the  fale  of  its 
productions,  even  in  an  enemy’s  country, 
can  it,  with  any  appearance  of  judice,  re¬ 
quire  of  the  dates  of  the  north,  that  they 
Ihould  abdain  from  the  fame  commerce 

for 
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for  the  fale  of  their  principal  producti¬ 
ons,  fuch  as  grain  in  Denmark,  iron  and 
timber  in  Norway  and  Sweden?  Al¬ 
though  Sir  William  Scott  has  declar¬ 
ed  he  allows  that  the  powers  of  the  north  * 
under  circumftances  fimilar  to  the  pre~ 
lent,  might  prohibit  all  importation  of 
Englifh  productions  to  their  enemies,  I 
may  be  permitted,  I  think,  to  doubt  whe¬ 
ther  the  Englifh  government  would  pay 
greater  refpect  to  this,  declaration  of  its 
Court  of  Admiralty,  than  to  the  com¬ 
plaints  of  its  manufacturers  and  mer¬ 
chants  ,  for  I  do  not  know  that  it  has  ever 
failed  to  maintain  the  rights  of  its  flag,, 
in  the  imall  number  of  maritime  wars  in 
which  it  has  not  been  actively  engaged.. 

When,  after  Having  declared  his  opinion 
upon  the  nature  of  the  prefent  war,  the 
Judge  of  the  admiralty  adds,  c‘  that  it 
cc  gives  to  the  Englifh  government  the 
cc  rights  of  war  relatively  to  neutral 
C(  States,  in  as  large  a  meafure  as  they 
cc  have  been  regularly  and  legally  exer- 
<c  cifed  at  any  period  of  modern  and  ci- 
«  vilized  times  ;”‘we  cannot  but  approve 
his  mode  of  reafoning  if  it  applies  to 
thefe  words — legally  and  regularly  exer - 
cifed — becaufe  from  thence  it  refults,  that 
the  right  which  he  claims  for  the  prefent 

warf 
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war,  muft  be  founded  generally,  not  up¬ 
on  what  has  been  done,  but  on  what  has 
been  done  legally .  I  confefs  that  the  ad¬ 
dition  of  thefe  words — «  of  modern  civili¬ 
zed  times  "affords  room  to  doubt  whether 
fuch  has  been,  in  fa£t,  the  opinion  of  the 
Judge,  or  whether  he  has  not  rather 
fought  tojuftify  the  prefent  illegalities, 
by  illegalities  heretofore  committed  by 
civilized  nations,  and  of  which  hiftory  in 
general,  and  that  of  England  particularly, 
furnifhes  but  too  many  examples.  This 
iecond  fuppofition  feems  confirmed  by 
the  paffages  which  follow  in  the  judg¬ 
ment  ;  where  the  Judge  falls  into  the 
fame  error  with  which  J.  J.  Rousseau 
reproaches  Grotius,  when  he  fays,* 
«  His  moft  eonftant  manner  of  reafoning 
«  is,  to  eftablifh  always  the  right  by  the 
«  fail  an  error  which,  if  raifed  into  a 

in  ge- 
>  ]  fince 
would 

become  a  title  for  a  thoufand  others  in 
future. 

The  fecond  preliminary  obfervation 
.which  the  Judge  has  thought  proper  to 
make  in  favour  of  the  captors  in  the  prer 

*  Du  Contract  Social,  livre  i.  chap.  2. 

'  fent 


principle,  would  increafe  diforder 
ometrical  proportion  among  power: 
an  act  of  iniuftice  once  committed 
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fent  cafe,  is,  that  the  feizure  of  the  Swe- 
difh  veffels  took  place  in  theBritilh  chan¬ 
nel,  and  not  at  a  diltance  from  the  coaft 
of  Great  Britain.  We  know  that  the  En- 
glilh  formerly  claimed  a  right  of  fove- 
reignty  over  what  is  called  the  Britilh 
Sea  {marc  Britamiicum)  which  they  Lad. 
even  fought  to  extend  on  one  fide  as  far 
as  Cape  Finifterre,  in  Spain,  and  on  the 
other  as  far  as  Cape  Stat,  in  Norway. 
The  work  of  Selden,  Dc  Mari  Clauso , 
was  written  in  fupport  of  thefe  pretenfi- 
ons,  formed  for  the  firil  time  under 
Cromwell.  We  know  alfo  in  what  a 
triumphant  manner  it  was  refuted  by 
Grotius,  the  defender  of  the  Dutch,  in 
his  treatife  De  Mari  Libeto.  Holland 
was,  notwithftanding,  obliged  to  admit 
that  fovereignty,  but  the  other  powers 
have  never  acknowledged,  in  favour  of 
England,  any  other  right  upon  that  part 
of  the  fea,  than  what  naturally  belongs 
to  every  power  aver  the  extent  of  fea 
Which  may  be  defended  from  land,  that 
is,  to  the  diftance  of  cannon  {hot ;  and  in 
cafes  where  a  very  narrow  arm  of  the 
lea  feparates  two  or  more  Hates,  to  the 
middle  line,  unlefs  treaties  or  private  ar¬ 
rangements  extend  the  right  of  fovereign¬ 
ty  beyond  it.  Thefe  pretenfions  are  even 
now  acknowledged  as  exaggerated  by 
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the  enlightened  Englifti,  among  whom  I 
£hall  confine  myfelf  by  quoting  one  irre¬ 
fragable  authority,  that  of  Hume  .*  The 
terms  of  the  judgment  feem  alfo  to  fhew 
that  Sir  William  Scott  has  not  fought 
to  attribute  to  his  country  a  greater  right 
upon  thefea,  than  that  which  would  be¬ 
long  to  it  according  to  the  principles  ge¬ 
nerally  adopted  ;  for  he  fays  the  aflair 
pa(Ted  upon  the  coaft  of  England  (clofe 
upon  the  Britifli  coaft.)  However,  the 
expofition  of  the  fact  leaves  fome  pre- 
fumption,  that  it  was  at  a  certain  diftance, 
although  it  cannot  be  exactly  afeertained, 
from  want  of  accurate  details  upon  this 
point.  Suppofing,  neverthelefs,  the  Swe- 
difh  convoy  may  have  been  really  taken 
within  the  limits  of  the  fea  appertaining 
to  Great  Britain,  if  its  detention  had, 
from  its  circumftances,  and  the  refpective 
right  of  the  parties,  been  illegal  on  the 
open  fea,  it  could  not  be  lefs  fo  in  a  clofe 
fea  (in  man  clauso ,)  becaule  j:he  recipro¬ 
cal  liberty  of  commerce,  which  civilized 
nations  naturally  allow  to  each  other, 
would  by  fuch  means  be  violated,  and 
the  treaty  of  commerce  between  England 
and  Sweden  would  alfo  be  infringed  to  a 
certain  extent.  How  many  complaints 
would  not  the  Englifti  pour  forth,  were 

*  Hiftory  of  Great  Britain,  vol.  i.  p*  213, 

the 
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the  Danifh  government,  under  pretext  of 
a  fovereignty  acknowledged  in  all  times 
by  all  powers,  to  detain  an  Englifh  con¬ 
voy  in  the  Sound !  After  thefe  prelimi¬ 
nary  obfervations,  the  Judge  of  the  Ad¬ 
miralty  dates  the  fact  of  the  cafe,  as  dif- 
clofed  in  the  depofitions  laid  before  the 
Court,  and  announces  that  the  circum- 
dances  can  only  be  learned  from  the  cap- 
tors  themfelves.  The  claimants  not  ha¬ 
ving  fubmitted  any  proof  in  the  caufe, 
he  thinks  that  this  fiience  has  edabliflxed 
the  truth  of  the  datement  in  the  drongefi 
manner.  Let  me  be  permitted  to  remark, 
that  this  conclufion  would  be  drictly  jud, 
if  the  quedion  related  to  a  matter  purely 
private ,  or  which  only  concerned  Danila 
fubjefts,  becaufe  the  latter,  according  to 
the  ufage  univerfally  received  among  the 
nations  of  Europe,  would  be  obliged  to 
acknowledge  the  jurifprudence  of  the 
Britifh  Admiralty,  although  they  might 
didr ud  its  impartiality.  But  it  could  not 
be  the  fame  in  the  prefent  cafe,  which  is 
evidently  a  public  affair ,  in  which  the 
Swedilh  government  is  the  principal  par¬ 
ty  interelted,  inafmuch  as  the  matter  in 
difpute  is  the  detention  of  a  diip  of  war 
belonging  to  the  date,  as  well  as  the  de¬ 
tention  of  all  the  veffeis  under  its  fpecial 
protection.  In.  fuch  a  cafe,  the  court  of 

Sweden 
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Sweden,  which  could  not  be  fubject  to  the 
Englifh  jurifdiction,  might  confider  be¬ 
neath  its  dignity,  to  communicate  its  ex¬ 
planatory  proofs  to  the  Court  of  Admi¬ 
ralty,  without  its  filence  in  that  refpect 
being  legally  confidered  as  an  admiflion 
of  the  cafe. 

The  following  is  a  brief  account  of  the 
manner  in  which  the  fact  is  ftated  by  the 
Judge  : 

Captain  Lawford,  who  commanded 
a  fmall  Englifh  fquadron  in  the  channel, 
having  met  aSwedifh  merchant  fleet,  un¬ 
der  convoy  of  a  frigate  of  that  nation, 
feat  a  perfon  on  board  the  frigate  to  de¬ 
mand  information  relative  to  the  deftina- 
tion  and  cargo  of  the  fleet.  He  was  an- 
fwered,  that  it  was  deftined  for  different 
parts  of  the  Mediterranean,  and  laden 
with  hemp,  iron,  pitch  and  tar.  Cap¬ 
tain  Lawford  having  judged  neceflary 
to  provide  himfelf  with  an  order  of  the 
lords  of  the  admiralty,  refpecting  the 
line  he  ought  to  purfue,  he  was  ordered 
to  detain  the  merchant  veffels,  and  carry 
them  into  the  neareft  Englifh  ports.  'Up¬ 
on  the  communication  of  this  order  to 
the  SWedifh  commander,  he  produced 
his  inftr -actions,  which  enjoined  him  to 

defend 


'  defend  his  convoy  to  the  iaft  extremity ; 
after  which  the  Swedilh  frigate,  as  alfo 
the  Engiifh  fquadron,  made  all  the  ne- 
ceffary  preparations  for  battle.  Night 
having  come  on,  the  Engliih  poffeffed 
themfelves  of  the  greater  part  of  the  Swe- 
difli  flips.  Next  morning  the  Swedifh 
frigate  fent  an  armed  boat,  which  tool 
by  force  an  Engiifh  officer  from  one  o 
the  Swedifh  merchant  veffels,  and  carri¬ 
ed  him  on  board  the  frigate.  She  fent 
alio  an  officer  to  Captain  Lawford,  to 
complain  that  he  had  taken  advantage  of 
the  night  to  take  poffeflion  of  the  con¬ 
voy.  But  after  the  latter  had  repeatedly 
reprefented  to  the  Swedilh  commander 
the  impoflibility  of  defending  himfelf 
again  ft  a  force  fo  fuperior,  the  frigate  at 
iaft  confented  to  follow  him  into  Mar¬ 
gate  Roads  without  having  fired  a  finglc 
gun.  We  learn  by  the  public  papers,  that 
the  commander,  as  a  reward  for  his  com- 
plaifance,  has  been  condemned  in  Swe¬ 
den  by  a  court-martial,  to  lofe  his  head. 
At  the  end  of  this  ftatement,  we  find  in 
the  judgment  of  the  Admiralty,  an  exa¬ 
mination  of  the  affair  in  a  juridical  point 
of  view.  Sir  William  is  of  opinion,  that 
the  veffels  detained,  and  their  cargoes, 
are  liable  to  confifcation  upon  two  prin¬ 
ciples,  which  he  does  not  however  diftin- 
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guidi  with  fufficient  prccifion  In  his  judg¬ 
ment,  The  one  is  relative  to  the  form ; 
that  is,  that  they  refufed  in  a  violent  man¬ 
ner  to  fuffer  themfelves  to  be  fe  arched. 
The  other,  which  relates  to  the  merits ,  is 
drawn  from  this,  that  the  cargo  ought  to 
be  confidered  as  contraband,  being  for 
the  greater  part  deftined  for  the  enemies" 
ports.  We  now  proceed  to  examine  care¬ 
fully  each  of  thefe  principles,  and  the  ar¬ 
guments  ufed  in  their  fupport. 

FIRST  PRINCIPLE. 

In  fupport  of  the  firft  principle,  the 
Judge  of  the  Admiralty  founds  himfeif 
upon  the  following  proportions  : 

ill.  The  righrof vifiting  and  fearching, 
fays  he,  belongs  to  every  cruizer  of  a  bel¬ 
ligerent  nation,  lawfully  commiffioned, 
with  refpedlto  every  merchant  vessel ,  with¬ 
out  exception  ;  further  on,  he  ufes  the 
expreffion  every  vessel ,  generally.  If  this 
right  be  real,  adds  he,  there  mull  exill 
on  the  part  of  neutrals,  an  obligation  cor- 
refponding  with  it,  without  which  this 
right  would  be  null. 

2dly,  Cruizers  cannot  be  legally  depri¬ 
ved  of  this  right,  by  the  interpoiition  of 
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a  neutral  Hate  which  judges  proper  to  con¬ 
vey  its  merchant  veffels  with  {hips  of 
war. 

3 dly -  The  penalty  incurred  by  refufal 
to  fubmit  to  vifitation,  if  accompanied 
with  violence,  is  the  confifcation  of  the 
property  fo  attempted  to  be  withdrawn 
from  viiitation  and  fearch. 

ANSWER  TO  THE  FIRST  PROPOSITION. 

It  has  been  already  obferved  in  the  in¬ 
troduction,  that  ( course  enmer)  privateer¬ 
ing,  is  contrary  to  the  natural  right  of 
nations,  and  to  the  generally  recognized 
principle,  that  war  is  made  by  ftate  againft 
liate,  and  not  againll  unarmed  individu¬ 
als;  though,  by  a  fingular  contradiction, 
but  too  frequently  met  with  in  the  acti¬ 
ons  of  men,  this  principle,  religioufly  ob¬ 
ferved  among  the  powers  of  Europe  in 
the  wars  by  land,  be  not  followed  in  the 
maritime  wars.  Frederic  the  Greats 
that  crowned  philofopher,  {truck  with 
this  contradiction,  at  the  time  he  treated 
with  the  United  States  of  America,  pro- 
pofed  to  them,  to  eflablifli,  that  in  cafe  of 
a  rupture  between  the  two  powers,  they 
fhould  not  grant  reciprocally  any  letters 
*> f  marque.  This  determination,  equally 
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honourable  to  the  prince  who  propofed 
it,  and  the  United  States,,  which  adopted 
it,  will  probably  have  no  effect,  as  there 
is  fcarcely  an  appearance,  that  thefe  two 
povrefs  fhould  ever  be  in  the  lituation  of 
making  war  againft  each  other.  It  is  to 
be  further  remarked,  that  Catherine 
II.  in  her  firft  war  againlt  the  Turks,  did 
not  commiffion  any  privateers;  that  fhe 
did  not  licenfe  them  in  the  laft,  but  under 
great  reftrictions ;  and  that  during  the 
war  with  Sweden,  far  from  encouraging 
them,  Hie  took  pains  not  to  difturb  the 
commerce  of  neutrals,  although  in  that 
point  Sweden  had  indulged  in  fome  irre¬ 
gularities.  Notwithftanding  the  very  ac¬ 
tive  part  which  Paul  the  Firft,  her  fuc- 
ceffor,  takes  in  the  war  againft  France, 
we  do  not  hear  of  any  privateers  being 
fitted  out  of  the  Pvuffian  ports. 

This  principle,  very  clear  in  itfelf,  and 
fupported  by  fuch  reipectable  examples, 
will  diffipate,  perhaps,  the  difdainfui 
frnile  with  which  Sir  William  Scott  re¬ 
reives  in  his  judgment,  thofe  who  oppcfe 
the  practice  of  privateering,  ( course  en 
mer)  as  difgraceful  to  the  maritime  law 
of  nations.  This  enlightened  magiftrate 
will  feel  at  leaft,  that  an  opinion  founded 
upon  uniyerfai  morality,  and  upon  juf- 
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tice,  adopted  by  fovereigns  as  wife  as 
powerful,  is  badly  refuted  by  the  qualifi¬ 
cation  which  he  gives  it,  of  the  new 
tc  'philosophy ,or  philanthropy ,  which  tends 
cc  to  introduce  a  ftate  of  things  not  yet 
cc  feen  in  the  world,  that  of  a  military 
war  ana  a  commercial  peace.” 


Without  reverting  to  the  wars  of  Ruffia, 
which  prove  that  inch  a  Rate  of  things  is, 
I  do  not  fay  only  poffible,  but  compati¬ 
ble  with  military  operations,  every -body 
knows  that  in  the  midft  of  the  no  ft  lan- 


guinary  wars  upon  the  continent,  com¬ 
merce  by  land  continues  and  the  public  fairs 
ordinarily  obtain  fafeguards  from  the  ene¬ 
my’s  generals,  by  means  of  which  the 
merchants  and  their  merchandifes  are 


protedled  from  all  infult,  as  well  during 
a  fair  as  on  their  way  to  and  from  it. 
If  the  thing  be  practicable  in  wars  by 
land,  why  fhould  it  not  be  alfo  practica¬ 
ble  in  maritime  wars  ?  This  philosophy , 
far  from  being  new,  as  is  pretended,  may 
on  the  contrary  be  traced  back  to  very 
remote  antiquity.  The  Greeks  and  Ro¬ 
mans,  fuch  enlightened  nations,  never 
recognized  the  legality  of  maritime  cap¬ 
tures  ;  on  the  contrary,  they  conftantly 
treated  as  pirates  and  enemies  of  huma¬ 
nity,  thofe  who,  under  any  pretence 
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whatever,  ftiould  take  peaceable  mer¬ 
chantmen.  It  was  in  order  to  put  an  end 
to  piracy,  and  to  extirpate  pirates,  that 
Pompey  maintained  fuch  a  fanguinary 
war  in  Afia  Minor  againft  them. 

The  origin  of  privateering  {J a  course 
en  mer)  hides  itfelf  in  the  dark  sera  of  the 
middle  age.  This  circumltance  does  not 
give  a  very  favourable  idea  of  it.  The 
governments,  in  rendering  it  legal,  fought 
to  flop  the  piracies  which  audacious  Tail¬ 
ors  might  of  their  own  accord  think  them- 
felves  authorized  to  commit  upon  mer¬ 
chants  ;  and  during  the  long  fpace  of 
time  which  has  elapfed  fince  that  period,, 
privateers,  notwithftanding  their  com- 
miflions,  have  been  considered  as  little 
better  than  'pirates.  If  we  confider  the 
pillage,  the  vexations,  the  violence  in 
which  they  indulge  themfelves,  in  con¬ 
tempt  of  the  moll  lev  ere  laws,  with  re- 
Ipecft  even  to  thofe  veffels  on  board  of 
which,  notwithftanding  all  their  ftrata- 
gems,  they  are  unable  to  difeover  any 
caufe  for  fufpicion,  this  popular  opinion 
will  not  appear  fo  ill  founded. 

What  fhouid  determine  a  wife  govern¬ 
ment  to  the  abolition  of  privateering  (la 
courfe  en  mer)  is,  that  it  is  inconteftably 
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the  fchool  in  which  are  formed  thofe 
dangerous  fmugglers,  and  thofe  men  ca¬ 
pable  of  every  crime  ;  who  difturb  focie- 
ty  by  their  acts  of  violence.  I  iliall  not 
dwell  upon  the  immorality  which  it  oc- 
cafions  in  neutral  Hates,  and  the  means, 
very  far  from  juft,  to  which  the  mer¬ 
chants  of  thofe  countries  are  fometimes 
forced  to  have  recourfe,  to  (belter  their 
property  from  this  fpecies  of  brigandage. 
The  belligerent  powers  care  little  about 
it ;  but  can  they  be  indifferent  to  the  cor¬ 
ruption  which  it  eventually  produces 
among  their  fubjedts  ? 

The  principal  obftacle  to  the  abolition 
of  privateering,  is  the  advantage  which 
the  belligerent  powers  promife  them- 
felves  from  it  :  but  it  cannot  be  compar¬ 
ed  either  with  the  Ioffes  which  their  com¬ 
merce  fuffers,  or  the  other  inconvenien- 
cies  attached  to  it.  The  French,  during 
the  prefent  war,  have  certainly  gained 
very  much  by  their  privateers  ;  but  their 
government,  notwithftanding,  has  judg¬ 
ed  fit  of  late,  to  reftrain  them  a  little  ; 
their  own  maritime  commerce  with  fo¬ 
reign  countries  is  annihilated.  The  more 
privateers  are  fitted  out,  the  more  diffi¬ 
cult  it  becomes  for  fhips  of  war  to  pro¬ 
cure  the  neceffary  number  of  failors,  that 
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fervice  being  more  lucrative.  In  length 
of  time,  the  captures  do  no  material  inju¬ 
ry  to  the  belligerent  powers,  but  only  to 
neutrals.  The  Engiilh  privateers  feldom 
find  an  opportunity  in  the  prefent  war, 
of  taking  merchant  veffels  belonging  to 
France,  for  with  the  exception  of  mere 
coafting,  which  cannot  be  interrupted  by 
privateers,  the  only  remaining  maritime 
trade  of  that  country  is  carried  on  by 
means  of  neutrals.  On  the  other  fide, 
the  French  privateers,  notwithstanding 
the  incredible  activity  of  the  Engiilh 
commerce,  are  feldom  able  to  take  mer¬ 
chant  Ships  of  that  nation,  fince  the  Bri¬ 
tish  government  has  thought  fit  that  they 
fhould  not  fail  without  convoy. 

According  to  this  ftatement,  it  is  clear 
that  if  the  neutral  powers  Ihould  feriouf- 
ly  unite  to  prevent  prizes  made  on  their 
fubje&s,  privateering  {la  courje  cn  mer) 
would  ceafe  by  degrees.  During  the 
merican  war,  the  armed  neutrality  produ¬ 
ced  this  effect,  at  leaSt  in  part.  The  fame 
confequence  would  have  followed  in  the 
prefent  war,  if  Ruffia  and  the  United 
States  had  purfued  the  fame  conduce  as 
Denmark  and  Sweden.  The  horror  in~ 
fpired  by  French  revolutionary  princi¬ 
ples,  has  probably  prevented  that  deter¬ 
mination  5 
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minatioh ;  it  is  that  which  has,  at  leaft* 
induced  the  United  States  to  conclude  a' 
treaty  very  difadvantageous  for  their  flag 
with  England.  But  in  the  next  war  of  an 
ordinary  nature,  thefe  principles  on  the 
liberty  of  maritime  commerce  will  be  no 
doubt  fupported  by  all  the  neutral  pow¬ 
ers,  and  then  will  arrive  the  aera  of  the 
entire  abolition  of  the  courfe  which  the 
Judge  of  the  Englifh  Admiralty  feems  fo 
much  to  dread.  Thus  the  world  will  be 
indebted  for  this  amelioration  in  mari¬ 
time  war,  to  an  enlightened  policy,  flill 
more  than  to  a  love  of  humanity.* 

I  have  hitherto  undertaken  to  prove, 
that  maritime  prizes  in  general,  even  tho* 
they  fhould  confine  themfelves  to  veflels 
alone  belonging  to  fubjedls  of  belligerent 
powers,  cannot  be  reconciled  either  with 
jufiice  or  found  policy.  But  fuppofing 
them  legal,  it  would  not  thence  follow 
that  the  privateers  of  belligerent  nations 
would  be  authorized  to  detain,  bring  in, 
and  afterwards  profecute  to  condemnati- 

*  Memoirs  of  Jean  r>^  Witt,  3^  Patifbon  edition, 
1709,  p.  168. — Mably’s  Public  Law  of  Europe,  with 
the  remarks  of  RousseT,  at  Amfterdam  and  at  Leipzig, 
1761,  vol.  ii.  chap.  12.  p-  322 — 332.  E.  flays  upon,  va¬ 
rious  fubjecfs  relative  to  Navigation  and  Commerce  du¬ 
ring  War,  by  M.  de  Steck,  Berlin,  1 794,  p.  58  —  61. 
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on  in  their  Courts  of  Admiralty,  the  vefc 
fcis  of  a  ftate  truly  neutral.  It  is  a  neceffa- 
ry  confequence  of  neutrality,  that  the 
power  which  obferves  it,  has  a  right  to 
require  that  its  commerce  fliould  enjoy 
the  fame  liberty  in  time  of  war  as  during 
peace,  and  that  its  merchants  fliould  be 
able  to  fend  their  veflels,  laden  with  the 
produce  of  their  own  country,  or  with 
foreign  productions,  and  even  merchan¬ 
dize  deduced  for  the  ufe  of  war,  in  freight 
or  on  their  own  account,  as  often  to  the 
one  as  to  the  other  of  the  belligerent 
powers. 

For  thepurpofe  of  weakening  this  pre- 
tenfion,  the  Judge  of  the  Admiralty  re¬ 
lies,  in  part,  upon  this,  that  the  right  of 
war  is  unlimited  ;  also,  that  property  be¬ 
longing  to  an  enemy  may  be  taken  where¬ 
ver  it  can  be  found,  and  confequentiy  on 
board  neutral  veflels ;  and,  in  fine,  upon 
this,  that  the  neutrals  which  carry  to  an 
enemy,  merchandifes  contraband  in  war 
( contrebande  de  guerre ,)  breaking  by  that 
very  aft,  their  neutrality,  the  belligerent 
powers  are,  by  the  right  of  war,  autho¬ 
rized  to  re  drain  them. 

The  firfi allegation  proves  nothing ;  for 
there  does  not  exift  a  right  of  war  but 

ap;ainft 
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againft  the  enemy y  and  notagainft  neutrals y 
with  refpect  to  whom,  feeing  that  they 
live  in  peace,  war  ought  to  be  confider- 
ed  as  not  exifting ;  and  fuppofing  that  the 
right  of  w^ar  admits  no  limits  with  refpedt 
to  the  enemy,  this  ought  to  be  underftood 
only  of  the  quantity  of  means,  and  not  of 
their  quality .  For  even  the  moft  barba¬ 
rous  nations  confider  it  flagrant  bafenefs 
to  employ  aflaffins  or  prifoners,  and  to 
break  a  capitulation  once  agreed  upon, 
whatever  advantage  they  might  derive 
from  fuch  conduct.  And  to  confine  our- 
felves  to  the  practice  of  civilized  nation.1 , 
are  they  not  unanimous  in  repelling  as 
cruelty,  the  acf  of  killing,  plundering,  or 
merely  ill-treating  people  without  arms  ? 

The  fecond  allegation  is  too  general;, 
for  before  we  acknowledge  the  right  of 
feizing  enemy's  effeffs  wherever  they  are 
found,  we  muft  begin  by  reftraihing  thefe 
words  :  enemy's  effe^ls  ( effets  enemisf)  to 
'public  property  belonging  to  the  belliger¬ 
ent  power,  which  alone  can  be  confider- 
ed  as  enemy's,  and  not  the  effects  belong¬ 
ing  to  the  individuals,  fubjedfs  of  that 
power.  It  is  for  this  reafon,  that  it  is  per¬ 
mitted  to  levy  contributions  in  a  conquer¬ 
ed  country,  which  are  afterwards  regu¬ 
larly  affeffed  upon  the  inhabitants ;  whilft 
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it  is  not  permitted  to  plunder  the  latter, 
or  arbitrarily  feize  their  goods.  The  ex-* 
ercife  of  this  right  muft  moreover  be  con¬ 
fined  to  places  where  the  belligerent  pow¬ 
ers  can  legally  aft  in  an  hoftile  manner, 
as  for  example,  on  an  enemy’s  territory, 
or  upon  the  high  feas ;  for  it  is  clear  that 
it  cannot  be  exercifed  either  upon  neutral 
territory,  or  in  places  where  an  armed 
force  could  not  aft,  without  violating  the 
deference  and  refpeft  due  to  neutrality. 
We  fhall  be  told,  perhaps,  that  the  invio-* 
lability  of  the  neutral  territory  is  not  hurt, 
when  the  privateer  of  a  belligerent  power 
feizes  an  enemy’s  cargo  on  board  a  neu¬ 
tral  veffel  on  the  high  fea  ;  feeing  that  as 
the  fea  does  not  belong  to  any  body,  no 
power  can  claim  a  property  in  it.  But 
though  this  may  be  true  of  the  fea  itfelf, 
it  cannot  be  denied  that  the  veffels  which 
cover  and  traverfe  it,  ought  to  be  confi- 
dered  as  belonging  to  the  fovereign  of 
the  individual  who  has  equipped  them, 
and  of  the  port  from  whence  they  are  fit¬ 
ted  out.  This  is  not,  on  the  part  of  fuch 
fovereign,  a  chimerical  pretenfion  ;  it  is  a 
real  and  inconteftable  right,  a  right  ac¬ 
knowledged  by  all  powers,  and  which 
cannot  be  refufed  on  better  grounds  to 
neutral  ftates,  with  refpeft  to  the  veffels 
of  their  fubjefts  employed  in  commerce, 
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than  to  belligerent  flares,  with  refpeft  to 
thole  of  their  fuhjedts  who  fit  out  priva¬ 
teers.  This  right  is  rendered  manifelt  by 
the  order  which  the fovereign  gives  to  the 
commanders  of  his  fhips  to  carry  his  flag, by 
the  rules  which  he  prefcribes  to  them,  by 
the  laws  which  he  publifhes  refpecting 
the  conduct  which  they  ought  to purfue  at 
fea,  and  by  the  penalties  to  which  thole 
who  violate  them  are  fubjected.  AY  ere  it 
otherwife,  the  crew,  on  leaving  port, 
would  return  into  the  independence  of  a 
ftate  of  nature  ;  all  fubordinaticn  would 
ceafe  between  them  and  their  captain 
and  the  other  officers:  the  moll  horrible 
crimes  committed  at  fea  could  not  be  with 
juffice  profecuted  and  punifiied  on  land ; 
and  as  every  veffel  would  conffitute  in  it- 
felf  a  little  independent  power,  there 
would  be  thence  as  many  of  thefe  powders 
as  there  are  veffels  failing  on  the  high  fea, 
wdiich  might  at  their  pleafure  make  war 
or  conclude  peace,  without  being  ac¬ 
countable  to  any  body.  Thefe  abfurdities 
are  too  palpable  at  firft  blufh,  and  alfo  too 
dangerous,  for  any  man  in  his  found  fen- 
fes  to  deny  that  the  neutral  fhip  is  under 
the  fovereignty  of  the  neutral  ftate,  and 
confequentiy  that  this  principle,  the  'neu¬ 
tral  flag  covers  the  property  ( le  pavilion  neu - 
tre  couvre  la  merchandise)  is  not  at  all  ar¬ 
bitrary. 
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brtrary,  but  immediately  derived  from 
the  nature  of  things,  and  the  natural  law 
of  nations. 

That  this  principle  is  equally  fanction- 
ed  by  the  pojhive  Law  of  Nations,  refult- 
ing  from  treaties,  is  what  I  fhall  allow 
myfelf  to  demonftrate  here  in  a  fuccinft 
manner,  fince  there  are  Englifti  lawyers, 
and  among  them  the  prefent  Judge  of  the 
Admirality,  who  feem  flill  attached  to  the 
contrary  opinion.  The  celebraredBuscH 
has  publiftied  a  lift  of  35  commercial  trea¬ 
ties,  concluded  between  the  year  1642 
and  1780*,  which  are  all  favourable  to 
this  principle,  while  on  the  contrary, 
only  two  have  been  concluded  in  that 
interval,  in  which  the  principle,  anciently 
eftablifhed  by  the  Confolato  ad  mat upon 
the  liberty  of  feizing  enemy’s  property 
on  board  neutral  ftiips,  has  been  followed. 
Thefe  treaties,  are  thofe  which  Great  Bri¬ 
tain  concluded  in  1661  with  Denmark, 
and  in  1670  with  Sweden.  We  find  be- 
fides,  fome  other  treaties,  in  which  the 
fenfe  is  equivocal,  relatively  to  this  point. 
Since  1780  up  to  the  prefent  day,  we  can 
cite,  at  leaft,  25  treaties,  in  which  the 
prerogative  of  the  neuteral  flag  has  been 

#  See  his  book  already  cited,  p.  47—52. 
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acknowledged,  as  may  be  feen  by  the 
lilt  annexed  to  this  work.  I  know  on 
the  contrary,  of  only  one  treaty,  that 
between  Great  Britain  and  the  United 
States  of  America,  which  is  founded  on 
the  oppofite  rule.  Since  then,  the  treaties 
by  virtue  of  which  the  merchandise  is 
covered  by  neutrality  of  the  flag,  form, 
in  relpeft  of  the  others,  fo  conliderable 
a  majority,  we  ought  lawfully  to  view 
them  as  containing  the  general  rules,  and 
the  others  only  as  an  exception :  from 
whence  it  refults,  that  this  rule,  which  is 
hefides  founded,  has  been  feen,  upon  the 
natural  Laws  of  Nations,  ought  to  be  ap¬ 
plied  to  ftateswith  which  contrary  treaties 
do  not  exift.  To  apply  to  undetermined 
cases,  as  the  Fnglilh  publicists  do,  this 
very  Small  number  of  treaties  which  ref- 
pea:  the  quality  of  the  proprietor  of  the 
cargo,  in  preference  to  that  of  the  Ship, 
it  is  to  fubflitute  the  exception  of  the  rule, 
and  confequently  ftrip  the  general  law  of 
all  found  interpretation. 

To  appreciate  flill  better  the  pretenfion 
of  the  Englifli,  it  is  not  impertinent  to  re¬ 
mark,  that  so  early  as  about  the  middle 
of  the  14th  century,  and  at  the  time  whea 
the  Confolato  del  mare  was  the  only  law 
in  force,  they  eftabliflied  by  formal  trea- 
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ties,  for  the  firil  time*  the  rights  of  the 
neutral  flag,  as  may  be  feen  by  the  treaties 
of  Edward  III.  with  the  commercial  ci¬ 
ties  of  Spain  in  1351,  and  aferwards  with 
Lisbon  and  Oporto  towards  the  middle  of 
the  17th  century.  It  is  farther,  England 
which  firft  concluded  a  treaty  conforma¬ 
ble  to  this  principle,  that  of  1641  with 
Portugal,  renewed  in  16 54,  the  only  one 
of  the  kLd  which,  for  various  political 
reafons,  the  Englifli  have  Hill  confidered 
as  facred.  It  is  from  the  aera  of  that  treaty 
that  a  long  feries  offimilar  adfs  commen¬ 
ces,  by  which  the  inviolability  of  the 
neutral  flag  is  acknowledged*,  and  of 
which  feveral  have  been  concluded  by 
England  herfelf,  fuch  as  thofe  with  France 
in  1655,  1677,  1713,  1742,  andthelali 
ofthe  26th  of  September  1786,  foremark- 
able  for  its  very  detailed  determinations 
relative  to  the  rights  of  a  neutral  flag; 
thofe  with  the  United  Provinces  in  1668 
and  1674, anc^  fina'Uy>  r^e  commercial  trea¬ 
ties  with  the  Porte  and  with  the  Barbary 
powers. 

*  So  early  as  1595.  Qgeen  Elizabeth  claimed  the 
rights  of  a  neutral  flag,  on  the  fubje£f  of  the  detentionby 
the  Dutch,  of  Englilh  ve/lbls,  which  had  on  board  pro¬ 
perty  belonging  to  fome  citizens  of  Antwerp,  who  were 
at  that  time  fubjecfs  of  Spain,  and  confequentiy  enemies 
of  Holland.  She  obtained  reparation  for  that  which  the 
Engiifh  then  called  an  infult ,  by  detaining  four  Dutch 
privateers.  Busch,  p.  145. 

N  o  t  w  i  t  h  ft  a  n  d  i  n  g 
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Notwithftanding  thefe  authorities, 
which  are  their  own  work,  the  Englifh 
pretend  that  the  powers  of  the  north  have 
endeavoured  of  late  to  give  currency  to 
the  principle  of  the  inviolability  of  the 
neutral  flag,  only  to  favour  their  own 
commerce  ;  and  in  the  embarraflment  in 
which  they  find  themfelves,  fometimes 
they  invoke  the  Confolato  del  mare ,  the 
work  of  a  few  little  ftates  no  longer  in  be¬ 
ing,*  as  a  fundamental  and  invariable 
law ;  fometimes  they  have  recourfe  to 
the  maritime  ordinances  of  certain  pow¬ 
ers  ,  as  if  the  particular  regulations  of  any 
flare  whatever  could  annihilate  treaties  ; 
fometimes,  in  fine,  they  rely  upon  the 
fufffage  of  Grotius,  and  of  fome  other 
ancient  lawyers,  whole  fuperannuated 
fyftems  had  their  birth  before  1642,  the 
aerafince  which  the  rights  of  neutral  flags 
have  began  to  obtain  favour.  Among 
the  moderns,  the  only  authority  which 
they  cite  is  Vattel  ;  yet  is  he  fo  inde- 
cilive,  and  fo  manifellly  contradictory, 

*  It  is  known,  befides,  with  refpe£l  to  this  pretended 
fundamental  and  invariable  laivt  which  the  Englifh  invoke, 
that  they  do  not  deign  to  conform  to  it  even  in  the  cafes 
iu  which  they  infill  upon  its  validity,  as  they  never  pay 
to  the  owners  of  neutral  fhips,  the  freight  which  they 
would  be  entitled  to  according  to  this  law.  How  can 
we  perceive  a  (table  principle  in  the  midft  of  thefe  irre¬ 
gularities  ? 


H 
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that  upon  this  point  he  lias  no  right  to 
the  praifes  which  his  work  has,  in  other 
refpefts,  julily  acquired  to  him.  If  the 
queflion  ought  not  to  be  decided  accord¬ 
ing  to  principles  founded  upon  reafon, 
and  upon  treaties,  but  according  to  the 
authority  of  the  publicifts,  we  might  op- 
pofe  to  thofe  cited  by  the  Englilh,  a  Hue- 
neRj  a  De  Stecic,  a  Galliani,  a  Lam- 
p  red  i  3  a  Hen  nigs,  a  Busch,  a  Mar¬ 
tens  ;  who  in  their  works,  full  of  com- 
plete  reafoning  on  this  matter,  and  though 
belonging  to  different  countries,  have 
unanimoufly  pleaded  the  caufe  of  neutrals. 


As  to  the  third  allegation,  which  founds 
the  reftriftions  put  upon  the  maritime 
commerce  of  neutrals,  upon  the  right  of 
belligerent  powers  to  prevent  the  impor¬ 
tation  to  the  enemy,  of  merchandizes 
known  by  the  name  of  contrebande  de 
guerre 5  (contraband  in  war)  I  fhali  ob¬ 
serve  at  the  outfet,  that  this  reftriftion, 
though  founded  upon  the  conventional 
law  of  nations  now  in  force,  is  not,  how¬ 
ever,  conformable  with  the  natural  Law 
of  Nations. 

Vatt el  pretends,  it  is  true,  that  in  a 
maritime  war,  the  neutrality  is  broken 
by  the  aft  of  furnifhing  the  enemy  with 
Inch  merchandizesj  although  he  admits  it 

fuffers 


fuffers  no  injury  in  ^continental  war  from 
a  commerce  of  the  fame  kind  ;  nor  even 
by  a  treaty  of  fubfidy.  It  does  not  ap~ 
pear,  however,  that  a  neutral  power 
ihews  more  partiality  in  the  one  caie  than 
in  the  other:  we  cannot  even  fay,  that  it 
(hews  any,  in  permitting  fuch  a  com¬ 
merce,  fo  long  as  it  does  not  encourage' 
its  fubjccls  to  carry  merchandize  for  the 
ufe  of  war  to  one  of  the  belligerent  pow¬ 
ers,  while  it  forbids  it  imreipedt  to  the 
other.  In  the  mean  time,  it  is  evident 
that  theT  prohibition  to  carry  fuch  mer¬ 
chandizes  in  time  of  war,  when  even  it  is 
retrained  to  articles  of  a  ufe  diredtly  re¬ 
lative  to  the  war,,  may  caufe  a  confidera- 
ble  lofs  to  the  neutral  ftate,  if  its  princi¬ 
pal  commerce  confilrs,  in  time  of  peaces 
of  merchandize  of  that,  kind  p  fuch  as 
powder,  faltpetre,  brimllone,  firelocks, 
cannon,  &c.  This^  ought  to  induce  all 
the  Hates  to  fupporty  even  in  this  refpedl, 
the  liberty  of  their  commerce,  and  with 
much  ftronger  reafondlill,.  when  they  give 
to  the  denomination  of  contraband  in  zvary 
fo  much  latitude  as  the  Englifh  do.  The 
only  limitation  in  the  maritime  commerce 
of  neutrals,  which  feems  to  accord  with 
the  natural  law  of  nations,  is  that  which 
relates  to  the  importation  by  fea,  of  pro- 
vifions,  of  coined  money,  and  of  all  artk 
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cles  whatfoever  for  the  life  of  war,  into  a 
city  blockaded  by  fea  ;  becaufe,  without 
that  limitation,  the  objeft  of  the  block¬ 
ade  would  be  defeated.  Anciently,  they 
confined  themfelves  to  the  prohibition  of 
neutral  veffels  found  in  this  (ituation, 
from  entering  into  the  port  ;  fometimes 
alfo,  their  cargoes  werepurchafed  by  the 
befiegers,  which  ought  always  to  be  done, 
in  ftridt  juftice,  when  it  is  proved  that  the 
neutral  veffel  was  ignorant  of  the  block¬ 
ade.*  I  fhall  have  hereafter  occafion  to 
examine  more  in  detail,  what  is  confider- 
ed  as  contraband  in  war  by  the  pofitive  law 
of  nations,  and  that,  in  examining  the fe- 
cond principle  of  the  judgment,  where  the 
queltion  prefents  itfelf,  whether  the  Swe- 
difh  veffels  detained  can  be  lawfully  re¬ 
garded  as  being  within  the  cafe. 

Although  I  maintain  that  the  maritime 
prizes  made  on  enemies,  and  for  a  ftron- 

*  The  principles  developed  in  this  place,  relative  to 
the  illegality  of  maritime  prizes  made  of  neutrals,  accor¬ 
ding  to  the  natural  law  of  nations  deferve  to  be  com- 
pared  •with  the  works  entitled — EJfay  upon  the  Liberty  of  the 
Navigation  and  Commerce  of  Neutrals  during  the  IV ar ,  by 
Totze>  1780,  fe£U  v.  p.  31,  &c.  tranflated  into  Ger¬ 
man  under  the  title — Die  Freyheitder  Schiffahrt  *  Leip. 
zig,  1780,  5ter  Abfch,  p  27 — 36.  Effays  upon  various 
f abjedls,  relative  to  the  Navigation,  £cc.  by  M.  de  Steck, 
chap,  xviii.  p.  1 17— 127. 

g* 
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ger  reafon,  upon  neutrals,  are  contrary 
to  the  natural  law  of  nations ,  I  admit, 
however,  that  they  are  founded  upon  the 
poftive  law  of  nations ,  as  well  upon  that 
which  refults  from  cufoms  and  njages.  as 
upon  that  which  is  purely  conventional , 
and  fupported  by  treaties.  This  differ¬ 
ence  in  the  foundations  upon  which  the 
legality  of  prizes  may  reft,  is  important 
to  obferve,  as  often  as  the  queflion  relates 
to  a  difpute  arifen  upon  this  matter  be¬ 
tween  a  belligerent  power  and  a  neutral 
power.  For  if  it  be  fhewn  that  the  right 
of  vifiting,  and  in  certain  cafes,  of  detain¬ 
ing  and  having  neutral  veffels  condemn¬ 
ed  as  fair  prize,  is  purely  conventional ,  it 
thence  clearly  refults,  that  the  belligerent 
power  cannot  give  to  it  greater  latitude 
than  the  neutral  power  has  confented  to 
allow,  and  that  in  all  doubtful  cafes,  the 
conftruftion  ought  to  be  in  favour  of  the 
neutral  ftate,  according  to  the  rule  of 
law  :  non  'plus  datum  quam  concejfum . 

The  neutral  powers,  even  thofe  who 
appear  moft  jealous  of  the  rights  of 
their  flag,  have  confented  that  the  fliips 
of  war  and  cruizers  of  belligerent 
powers  fhould  vifit  fuch  of  their  mer¬ 
chant  veffels  as  they  meet  at  fea  ;  ift,  to 
verify  whether  the  veffel  be  really  neu¬ 
tral  ^ 
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tral ,  feeing  that,  as  by  a  very  common 
abufe,  rqerchant  veffels  often  carry  a  fo¬ 
reign  flag,  this  fign  is  become  very  uncer¬ 
tain  in  practice ;  and  idly,  to  fatisfy  them- 
felves  that  it  is  not  laden  with  merchan¬ 
dize  prohibited  by  the  law  of  war.  f 

But  in  granting  to  the  belligerent  pow¬ 
ers  fuch  right  of  vifiting  and  fearching, 
and  in  impofing  upon  their  commercial 
fubjedts  the  obligation  of  fubmitting  to 
it,  the  neutral  powers  have  confined  it 
within  certain  .fixed  limits,  which  the 
belligerent  powers  cannot  lawfully  over¬ 
leap.  By  the  treaties,  this  right  has  been 
granted  only  relatively  to  merchant  vef- 
i els  which  fail  alone ,  but  not  relatively 
to  fnips  of  war,  or  merchant  veffels 
which  are  under  their  convoy  -  The  mode 
in  which  the  vifiting  ought  to  be  made, 
is  in  like  manner  determined  in  them 
with  the  greatefl  precifion ;  the  armed 
veffel  mult  keep  beyond  the  reach  of 
cannon-fhot,  and  fend  on  board  the  mer¬ 
chant  veffel  a  boat,  in  which,  exelufive 
of  the  perfons  neceffary  for  managing  it, 
there  ought  to  be  only  the  Captain  or 
another  officer,  the  Secretary,  and  a  third 
perfon  at  the  moft.  The  objefk  of  this 
inquiry  is,  to  examine  the  papers ;  and 
if  they  are  found  regular,  the  inquiry 
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ought  not  to  extend  to  the  cargo.  In 
no  cafe  ought  the  vifttors  to  break  open 
cheds,  or  commit  the  lead  violence,  un¬ 
der  very  ievere  penalties. 

SECOND  PROPOSITION. 

We  are  come  now  to  the  fecond  propo¬ 
rtion  of  Sir  William  Scott,  by  which 
he  pretends,  that  the  Sovereingn  of  a  neu¬ 
tral  date  cannot  deprive  the  cruizers  of  a 
belligerent  power  of  the  right  of  vifiting, 
by  caufing  their  merchant  veffels  to  be  es¬ 
corted  by  (hips  of  war;  it  is  partly  upon 
it  that  he  maintains  his  concluhon,  by 
which  he  pronounces  the  Swedifh  convoy 
liable  to  confifcation. 

I  think  I  have  proved  that  the  fydem 
of  cruizers  and  privateers,  and  the  light 
of  vifiting  merchant  veffels,  which  con- 
ditutes  pai  t  of  it, being  purely  conventional , 
cannot  admit  any  arbitrary  extenfion ; 
but  nothing  is  more  arbitrary,  and  confe- 
quently  more  illegal,  than  the  extenfion 
which  is  given  to  this  right,  in  applying  it 
to  fliips  which  fail  under  convoy .  All  the 
treaties  which  fpeak  of  vifitation  at  fea, 
fuppofe  that  it  has  for  its  objedt  merchant 
veffels  not  convoyed  ;  and  among  the  great 
number  of  commercial  treaties,  of  which  a 

Jew 
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few  only  are  unfavourable  to  the  inter- 
ells  of  neutral  powers,  we  fhall  not  find 
one  which  makes  mention  of  this  right  re¬ 
latively  to  veffels  efcorted  by  fhips  of  war. 


Such  a  ftipulation  would  be  in  faft 
abfurd,  The  power  which  fhould  put 
its  hand  to  it,  would  confent  to  its  own 
fhame  :  in  granting  to  its  fubjeils  an  ef- 
cort  for  the  protection  of  their  commerce, 
it  would  leave  them  a  prey  to  all  the  a- 
varice  of  privateers;  and  to  this  bafenefs, 
it  would  add  that  of  making  its  own  ma¬ 
rine  a  filent  witnefs  of  their  infults.  As 
there  can  be  no  quefiion  in  the  vifiting, 
but  to  know  whether  the  merchant  vef¬ 
fels  have  not  tranfgrefied  the  laws  relative 
to  the  commerce  of  neutrals,  and  that  the 
benefit  of  convoy  is  not  granted  but  to 
thofe  who  are  proved  and  recognized 
perfectly  regular,  it  would  acknowledge 
either  its  incompetence  relatively  to  its 
own  fubjefts,  or,  what  would  be  more 
difgraceful  Hill,  that  it  does  not  merit 
any  confidence  in  its  public  conduct. 


Sir  William  alledges,  that  it  is  only 
by  vifiting  and  fearching,  that  belligerent 
powers  can  fatisfy  themfeves  the  neutral 
veffels  are  not  engaged  in  illegal  com¬ 
merce.  Allowing  that  this  may  be  true  of 

fhips 


[  *5  ] 

{Kips  not  convoyed ,  nothing  thence  refults 
relatively  to  thofe  which  are  under  efcort , 
feeing  that  the  efccrt  is  by  its  nature  a  fo- 
Imen  tellimony  given  by  the  neutral  pow¬ 
er,  to  the  legality  of  the  commerce  in 
which  the  fhips  are  engaged,  which  it 
judges  proper  to  take  thus  under  its  fpe- 
cial  protection  :  a  tellimony  which  is  the 
refult  of  proceedings  taken  before  the 
vefTels  leave  port,  ana  of  inquiries  foexadl, 
that  the  merchants  engaged  in  illicit  trade 
are  obliged  to  let  their  vefTels  fet  out  at 
their  risk  and  peril,  without  being  able 

to  be  admitted  to  convoy. 

0 

It  has  been  feen,  that  according  to  the 
treaties,  the  right  of  vifiting  velfels  not 
under  convoy,  extends  only  to  the  exa¬ 
mination  oftheir  papers ;  and  that,  if  they 
are  regular,  the  privateers  are  forbidden 
to  viiit  the  cargo.  But  as  in  this  cafe, 
the  belligerent  power  has  not  in  favour 
of  the  legitimacy  of  thofe  papers,  any 
other  warranty  than  the  public  faith  in  the 
name  ofwhich  they  are  delivered  ,  would  it 
not  be  contradictory  to  admitas  fufficient, 
the  declaration  of  the  neutral  Hate,  in  the 
cafe  of  a  vefTel  not  efcorted ;  and  not  to 
regard  it  as  fufpedled,  when,  by  the  pre¬ 
fence  of  the  efcort,  and  the  tellimony  of 
the  officer  who  immediately  reprefents 
the  fovereign,  it  has  acquired  the  moll 

I  impofmg 
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impofing  character  of  which  fuch  a£h 
are  fufceptible? 

If  the  accufation,  a’nd  even  the  mere 
fufpicion  of  advancing  a  falfehood,  of 
committing  or  favouring  a  fraud,  be  fe- 
rious  infuits  between  individuals,  fhall 
fuch  proceedings  be  admitted,  or  without 
any  confequence,  from  Hate  to  ftate  ? 
From  this  circumftance  alone,  that  two 
llates  are  at  peace,  does  it  not  refult  on 
the  contrary,  that  for  all  which  is  within 
their  rffpecfive  competence,  they  ought 
to  acquiefce  reciprocally  in  their  declar¬ 
ations,  clothed  in  the  form  required  to 
render  them  authentic  ?  To  declare  pub¬ 
licly,  doubts  of  the  truth  of  fuch  declar¬ 
ations,  is  to  attack  the  honour,  to  violate 
the  right  of  the  power  from  which  they 
emanate.  To  make  thefe  doubts  a  foun¬ 
dation  for  violating  its  jurifdiftion  with 
force,  is  an  aft  of  hoftility  which,  though 
even  it  ihould  not  be  followed  by  war, 
cannot  but  leave  remembrances  both  with 
that  power,  and  all  others  who  find  them- 
felves  by  the  act  menaced  with  the  fame 
violence. 

To  give  to  his  pretenfions  on  this  point 
a  colour  of  juftice  and  regularity,  the 
Englifh  Judge  declares  that  a  fimilar  pro¬ 
ceeding  would  be  perfectly  legal  on  the 

part 
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part  of  Sweden  towards  England,  ffiould 
the  latter  remain  neutral  ina  war  to  which 
Sweden  fhould  be  a  party.  But  until  this 
opinion  of  an  individual,  however  re- 
fpeilable  in  other  refpeils,  has  been  cor¬ 
roborated  by^public  fails,  thofe  who 
know  to  what  a  degree  the  Englifh  are 
fufceptible  in  the  point  of  honour,  and 
particularly  when  their  flag  is  concerned, 
will  think  themfelves  authorized  to  en¬ 
tertain  fome  doubts  on  the  fubjeil  ;  for 
during  the  fmall  number  of  wars  in  which 
England  has  not  been  a  party,  {he  has 
conikmtly  ailed  in  favour  of  the  com¬ 
merce  of  her  fubjeils,  according  to  the 
very  principles  which  fhe  now  refufesto 
neutrals,  and  has  difplayed  as  much  vi¬ 
gour  and  zeal  to  fupport  the  liberty  of 
the  neutral  flag,  as  (he  now  ufes  to  anni - 
hilatc  it. 

If  we  confult  the  very  inftruilions  gi¬ 
ven  to  their  cruizers  by  the  belligerent 
powers,  however  contrary  they  may  be 
in  general  to  the  letter  of  treaties,  and 
the  natural  law  of  nations,  we  fliallfeein 
them  a  new  and  very  flrong  proof,  that 
by  the  common  ( contumier )  law  of  nations, 
neutral  veffels  failing  under  convoy ,  are  no 
more  liable  to  vifitation,  than  by  the  con- 
vential  Law  of  Nations.  For  to  the  pre- 
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fent  time  no  power  has  thought  itfelf  aii- 
thorifed  to  extend  to  themfelves  that  ob¬ 
ligation,  England  herfelf,  who  in  the 
prefent  war  has  given  to  her  cruifers 
more  extenfive  powers  than  in  preceding 
wars,  has  not  comprifed  in  them  that  of 
vifiting  fhips  under  convoy.  This  cleariy 
appears  from  the  judgment  itfelf,  where 
it  lays,  that  upon  the  anfwer  of  the  Swe- 
diih  frigate,  Captain  Lawford  having 
entertained  doubts  on  the  conduct  which 
he  ought  to  purfue  in  fo  delicate  a  fitua* 
tion j  difpatched  a  meffenger  to  the  Lords 
of  the  Admiralty ,  for  their  inflruffi?- 
ons  y  a  precaution  which,  feeing  the  ex~ 
treme  luperiority  of  his  force,  would 
have  been  evidently  fuperfiuous,  if  his 
inftrucUons  had  authorized  him  to  vilit 
veffeis  under  effort.  That  the  Admiral¬ 
ty  ordered  the  feizure  and  detention  of 
the  convoy,  makes  no  change  in  the  bu- 
linefs  ;  for  according  to  the  judge's  own 
acknowledgement,  the  fo\e  effedf  of  that 
Order  is,  to  difcharge  the  Engliih  com¬ 
mander  of  all  perfonal  refponfibiiity, 
without  legitimating  by  it,  the  attack 
which  refults  from  it,  upon  a  neutral  Hate, 
if,  in  its  principle,  this  detention  were  le¬ 
gitimate, 

Although  every  perfon  who  claims  a 
light,  is  bound  to  eftabliih  proof  of  it, 

*  '  A  ‘  {affirm anti 
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(. a’fjirmcuiti  non  neganti  incufnbit~ probatio) 
particularly  when  the  queftion  is  that  of 
a  right,  new,  and  which  has  not  yet  been 
exercifed,  Sir  William  has  not  been  able 
to  alledge  any  treaty,  any  law  either  of 
his  own  country,  or  foreign,  which  au¬ 
thorizes  the  viiiting  of  veffels  under  con¬ 
voy.  It  has  not  been  more  poflible  for 
him,  to  cite  among  the  great  number  of 
writers  who  have  treated  on  this  part  of 
the  law  of  nations,  a  (ingle  authority  that 
juftifies  it.  He  has  been  full  as  little  ca¬ 
pable  of  defending  its  juftice  by  princi¬ 
ples  founded  upon  reafon.  For  want  of 
folid  arguments  he  has  had  recourfe  to 
vague  and  infignificant  declamations.  I 
have,  on  the  contrary,  demonftrated  by 
dire<T  and  inconteftable  arguments,  that 
fuch  a  right  cannot  belong  to  belligerent 
powers.  However,  without  in  any  man¬ 
ner  confining  myfelf  to  them,  I  proceed 
to  render  this  truth  more  evident  dill, 
by  producing  precife  treaties,  as  well  as 
laws  and  declarations,  and  citing  feveral 
authorities  of  the  greateft  weight.  ~ 

The  only  maritime  law,  within  my 
knowledge,  that  contains  a  pofitive  de¬ 
termination  upon  this  point,  is  that  of 
King  Christian  V.  of  Denmark,  which 
may  be  found  in  the  fourth  hoc  k,  chap. 
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Vii.  art.  2.  of  this  code.  It  ftates,  «  that 
<*  in  cafe  when,  from  the  fear  cf  priva¬ 
te  teers,  or  other  unfortunate  accidents, 
«  any  veffels  belonging  to  fubjedts  of  his 
«  majefty  fliould  join  to  fail  together,  if 
«  there  Ihould  be  found  among  them  any 
«  veffel  in  a  ftate  to  be  fitted  for  military 
cc  fervice,  it  ought  to  carry  the  royal  flag, 
«  protect  the  reft,  and  not  fuffer  foreign 
«  veffels  to  board,  vifit,  or  fee  its  papers, 
«  under  any  pretence  whatever ;  but  on 
«  the  contrary,  to  keep  them  at  the  great¬ 
er  eft  diftance  poffible,  in  which  the  other 
cc  veffels  failing  with  it  ought  to  affift  it 
cc  with  all  their  power;  and  if  any  fo~ 
cc  reign  veffel  fhould  attempt  to  compel 
cc  it  by  force  to  fuch  vifitation,  it  ought 
cc  to  oppoje  itfelf  to  it  with  all  its  power , 
cc  and  not  permit  any  thing  that  amounts 
cc  to  an  attack  upon  the  majefty  of  the 
cc  king,  or  upon  his  fubjedls.  If  any 
cc  perion  afts  differently,  and  does  not 
cc  put  himfelf  in  a  ftate  of  defence  when 
cc  he  can  do  fo,  he  fhall  be  punifhed  ac~ 
cc  cording  to  the  ordinance  of  the  ma- 
pt  rine.*  If  the  fault  fliould  proceed  from 

*  The  ordinance  of  marine  here  mentioned  is  no 
doubt  that  of  the  27th  of  March,  1688,  though  publifh- 
ed  after  the  code:  the  articles  112,  115,  124.  impofe 
infamy,  and  forfeiture  of  life  and  goods,  upon  the  offi¬ 
cers. 
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«  any  of  the  crew,  who  fnouldnot  have 
«  done  their  duty  on  fuch  an  occafion, 
«  proceedings  fhall  be  taken  in  the  fame 
cc  manner,  with  refpect  to  them,  accord-* 
«  ing  to  the  ordinance  of  the  marine.*,, 
Ouriegiflators  have,  confequently,  alrea¬ 
dy,  in  the  lalt  century,  impofed  on  mer¬ 
chant  vessels  the  obligation  of  not  fujfering 
any  vifitation ,  when  they  fail  together, 
and  that  one  can  be  found  among  them 
which  may  be  armed  and  authorized  to 
carry  the  royal  flag  :  and  this,  as  much 
for  the  honour  of  the  flag  itfeif,  as  to 
prevent  any  injury  being  done  to  thefub- 
jedts  of  the  king:  from  whence  it  is  eafy 
to  infer,  what  was  the  opinion  of  the  le- 
giflature  with  refpedf  to  vessels  failing 
under  the  efcortof  a  fliip  of  war. 

It  may,  in  truth,  be  matter  of  doubt, 
whether  the  refufal  of  vessels  failing  to¬ 
gether  to  fubmit  to  be  vifited,  be  founded 
upon  the  lav  of  nations  ;  feeing  that  the 
mere  atteftation  of  the  regularity  of  the 
vessels,  and  of  their  cargoes,  given  by 

*  The  ordinance  cited,  inflidts  in  §  12,  corporal  pu- 
aithment.  or  death,  upon  thofe  who  (hall  not  defend 
themfelves  as  they  ought;  and  in  the  §  1 10,  the  pain  of 
death  upon  thofe  who  do  not  put  themfelves  in  a  (late  of 
defence,  or  who  abandon  their  poll :  it  is  the  ordinance 
of  the  8th  of  January,  1752,  which  is  now  in  force,  and 
which  in  certain  iefpedts  is  more  lenient. 
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the  captain  of  a  merchant  vessel,  who  is 
himfeif  only  a  private  individual,  and  be- 
fides  an  interejied  party ,  cannot  afford  to 
privateers  the  fame  fecurity  as  that  of  the 
captain  of  a  man  of  war,  acting  according 
to  the  exprefs  order  of  his  government, 
which,  after  all  the  legal  formalities  have 
been  obferved,  authorizes  him  to  declare 
that  all  is  regular.  Thus,  in  functioning 
in  the  former  cafe  a  problematical  right, 
the  law  has  thereby  confirmed  in  the  lat¬ 
ter,  a  right  which,  from  its  nature,  was 
certain  and  determined. 

The  fame  article  of  this  law  proves, 
that  the  pretenfion  of  withdrawing  neu¬ 
trals  from  vifitation,  by  means  of  an  ef- 
cort  of  fhips  of  war,  has  not  began  to 
manifeft  itfelf  in  our  time  ;  that  it  is,  on 
the  Contrary,  an  ancient  one,  and  that 
more  latitude  was  given  to  it  formerly 
than  at  prefent*. 

Of  all  the  treaties  which  contain  ftipu- 
lations  relative  to  this  objedt,  the  molt 

*  We  may,  moreover,  compare  the  difpofitive  of  th  '$ 
law  with  the  ordinance  of  the  22d  of  September  1658, 
relative  to  merchant  vefiels  failing  for  America,  the  coaft 
of  Guinea,  and  the  Mediterranean,  at  16—18  ;  which 
fuppofe  the  right  of  refufing  vifitation,  and  authorizes 
them  to  defend  themfelves  in  fuch  fituation. 

ancient 


[  73  ]  • 

ancient  that  I  knoKv,  is  the  treaty  of  com¬ 
merce  between  Denmark  and  Ruflia ,,  da¬ 
ted  Peterfburgh  the  8-i9th  of  October 
1782.  The  1 8th  article  expreflly  imports* 
that  in  cafe  where  one  of  thefe  flares  lhould 
find  itfelf  engaged  in  a  war,  the  mer¬ 
chant  vefTels  of  the  neutral  flatefhall  be 
fubjeit  to  a  legal  vifitation ;  but  if  they 
fhould  be  convoyed  by  one  or  more  fhips 
of  war,  the  fimple  declat  ation  of  the  officer 
commanding  the  efcort ,  that  thefe  veffiels  do 
not  carry  any  thing  contraband ,  fhall  be 
p  erf  e Elly  fufficient ,  and  that  there  Jhall  be  no 
mention  of  vifitation*.  The  famefiipula- 
tion  will  be  found  in  the  treaty  of  com¬ 
merce  between  the  States  General  of  the 

*  See  the  colle&ion  of  treaties  by  Map.tens,  vol.  ii. 
p.  292,  where  it  is  faid — “  Suppofing,  neverthelefs,  that 
“  fuch  merchant  veffiels  fhould  be  efcorted  by  one  or  more 
f‘  ihips  of  war,  the  fimple  declaration  of  the  officer  com- 
(c  manding  the  efcort,  that  thefe  veffiels  do  not  carry  any 
“  thing  contraband,  fhall  be  confidered  as  fully  fufficient, 
“  and  no  vifit fhall  take  place.”  The  19th  article  dates: 
“  As  foon  as  it  fhall  have  appeared  by  the  vouchers  pro- 
<vduced.  or  bv  the  verbal  affurance  of  the  officer  com- 
“  manding  the  efcort,  that  the  merchant  veffiels  are  not 
“  laden  with  any  thingcontraband,  they  fhall  be  at  liberty 
ts  to  continue  their  course  without  anyfurtherhinderancej 
“  and  thofe  fhips  of  war,  or  privateers,  of  the  one 
u  part  or  the  other,  which  fhall,  notwithftanding,  allow 

themfelves  to  moled  or  endamage  in  any  manner  what. 
‘c  ever,  the  fhips  in  queflion,  fhall  be  obliged  to  anlwer 
*  far  it  in  their  perfons  and  properties,  betides  the  repa- 
* 1  ration  due  for  the  infult  offered  to  the  fbg.5’ 

K  United 
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United  Provinces  and  the  United  States 
of  America,  dated  the  Hague  the  8th  of 
October  1782,  article  io;*-  and  in  that 
between  Sweden  and  the  United  States 
of  America  dated  Paris,  3d  of  April  1783, 
article  I2.*f*  We  fee  fimilar  dispofitions 
in  the  treaty  of  commerce  between  Auftria 
and  Ruilia^  of  the  i-i2th  of  November 
*785,  article  13  ;  as  also  in  the  declaration 
of  the  Emperor  of  Germany,  and  of  the 
Empress  of  Russia,  article  15  ;§  and 
finally,  in  the  treaty  of  commerce  between 
France  and  Ruflia,  dated  St.  Petersburg!! 
the  11  January  ri$7?’  article  31 ;  a  treaty  fo  much 
the  more  remarkable,  as  thefe  two  great 
maritime  powers  recite  in  them,  as  axi¬ 
oms,  and  confirm  therein,  four  years  af¬ 
ter  the  cone]  ufion  of  the  American  war, 
the  principles  admitted  during  that  war 
by  the  armed  neutrality. §  The  treaty  of 

Collection  of  M  *  rtens,  fame  vol.  p.  254:  dog  zal 
t(  geen  vifitatie  van  papiereu  gevergt  worden  van  chetpen 
“  onder  convoy  der  Oorlogfcheepen  maar  gelo  o  worden 
“  gegcven  a  an  hct  wourd  van  ded  officier  het  convoy 
<{  leidende.,, 

f  Martens,  vol  ii.  p  334  :  *  neverthelefs,  the  exhi- 
€  birionof  the  papers  {hall  not  be  demanded  of  merchant 

*  fhips  under  the  convoy  of  veifels  of  war  but  credit 

*  -{hall  be  given  to  the  word  of  the  officer  commanding 

*  the  convoy/ 

§  Marti  NS,  ibid.  p.  625—638. 

|j  M  Rt:  ns,  vol.  iii.  p.  17  and  18. 

commerce 
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commerce  between  Ruffia  and  Naples,  of 
the  6-ipth  of  January  1787,  article  20, 
contains  the  fame  regulation  ;  and  adds 
thereto,  in  article  21,  (what  alfo  appears 
in  the  treaty  concluded  with  France)  that 
the  cruizers  zvhich ,  after  having  received 
the  verbal  declaration  of  the  chief y  fit  all  hin¬ 
der  the  merchant  vejjels  from  continuing 
their  conrfe  y  or  mo7ef  them  >  fall  anfiver  the 
damage  in  their  p  erf  on  s  and property  ;  be - 
fides  the  reparation  due  for  having  inflated 
the  fag.*  A  likedifpofition  is  to  be  found 
in  the  treaty  between  Ruffia  and  Portu¬ 
gal,  of  the  9-aoth  of  December  1787* 
articles  25  and  26. *j* 

If  ftipulations  of  this  kind  are  not  to  be 
met,  except  in  modern  treaties,  and  not  in 
ancient  ones,  it  is  becaufe  anciently  no 
belligerent  power  had  conceived  an  idea 
of  arrogating  to  itfelf  a  right  of  vifiting 
veflfels  under  convoy..  But  the  pretenfi- 
011s  of  the  Englifh,  which  are  ever  ex¬ 
tending  themfelves  by  reafon  of  their  ma¬ 
ritime  fuperiority,  not  having,  in  our 
days,  known  limits  in  a  greater  degree> 
the  other  powers  have  atlaflfeen  them¬ 
felves  forced,  for  the  honour  of  their  flag* 

#  Martens,  vol.  iii.  p.  45, 
f  Martens,  ibid.  p.  i  iS,  up. 

to 
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to  makelaws,and  conclude  treaties,  which 
Ihould  preferve  from  all  infult  the  {hips 
of  war  which  they  employ  to  protect  the 
neutrality  and  the  commerce  of  their  fub- 
jedts.  The  right  eftablilhed  by  thefe 
laws,  and  by  thefe  treaties,  is  only  the 
confirmation  of  an  ancient  ufage,  which 
the  neutral  powers  have  never  renoun¬ 
ced,  So  early  as  in  the  year  1762,  wrhen 
the  Dutch  Captain  Dedel  had  repulfed 
by  force  the  vifit  which  an  Englifn  fri¬ 
gate  attempted  to  make  on  the  merchant 
veffels  which  he  convoyed,  the  States 
General  approved  his,  condudt  in  every 
point,  and  maintained  its  legality  in  an 
ordinance  of  the  20  th  of  September  of  the 
fame  year,  by  which  they  prove  that  this 
conduct  of  the  Captain  was  authorized 
by  the  ufage  generally  received  among 
civilived  nations,* 


It  is  not  only  by  the  adtual  conduct  of 
neutral  powers,  but  by  that  of  belligerent 
powers  themfelves  ,  that  this  usage  is  ef- 
fablilhed.  Independently  of  treaties,  the 
prohibition  to  vifit  merchant  vessels  sail¬ 
ing  under  convoy,  has  been  in  all  times 
tacitly  comprifed  in  the  inftrudtions  and 
regulations  which  the  belligerent  powers 


*  This  ordinance  is  to  be  found  in  the  Collection  of 

V AN.  Z$jB  SAKEN-3  vol.  ix.  p.  207* 
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have  publifhed  for  their  cruizers  and  pri¬ 
vateers.  It  is  to  be  found  alio  fometimes 
exprefsly  dated  in  them.  In  the  6th  ar¬ 
ticle  of  an  ordinance  of  the  26th  oi  Jan¬ 
uary  1781,  which  the  States  General  pub¬ 
lifhed,  on  their  taking  part  in  the  Ameri¬ 
can  war,  it  is  exprefsly  enjoined,  that  in 
cafe  of  meeting  neutral  veffeis  -failing 
under  convoy,  if  the  commanding  officer 
declares  that  he  is  perfectly  certain  that 
the  ihips  under  convoy  are  not  laden  with 
articles  contraband  in  war  (contreb ancle  cic 
guerre)  ,  credit  fhall  be  given  to  that  declare- 
lion,  and  that  in  consequence  no  vifit  fhall  be 
required *.  In  the  war  w hioh  the  Emprefs 
Catherine  II.  maintained,  at  fir  ft 
againft  the  Turks  alone,  and  afterwards 
againft  them  and  the  Swedes  jointly,  fhe 
conftantly  refpeebed  the  facred  principles 
of  the  Maritime  Law  of  Nations,  which 
flie  had  fo  folmnly  maintained  as  a  neutral 
power  during  the  American  war,  without 
f differing  herfelf  to  be  diverted  from  them 
in  any  refpeef  by  the  example  of  her  en¬ 
emy  King  Gustav  us  III.  who,  as  we 
have  feen,  allowed  himfelf  to  make  an 

*  See  the  extract  of  this  ordinance  publifhed  by  order 
of  the  Danifli  College  of  Economy  and  Commerce,  in  the 
collection  of  ordinances  of  i  781,  by  Hopsner  ;  and  the 
German  tranilation  in  the  work  intitled  Hennings-Samm. 
lung  von  StaatfFchriftenwarenddesSeekrieg?,  von  1776  — 
17^,  v°l.  ii  p.  292. 
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attack  upon  them.  The  13th  article  of 
her  regulation  for  cruizers,  given  at  Pe- 
teriburgh  the  3  ill  of  December  1787,  ex- 
prefsly  Hates,  that  when  neutral  merchant 
veffels  are  convoyed  by  a  Ihip  of  war  of 
their  nation,  the  Ruliian  Ihips  of  war 
ought  not,  in  any  manner,  to  addrefs 
themfelves  to  the  merchant  veffels,  but 
only  to  the  commander  of  the  efcort;  and 
that  if  he  declares  that  there  is  not  on 
board,  any  merchandize  contraband  in 
far,  {de  contrebande  de  guerre)  they  ought 
to  be  content  with  this  declaration,  with¬ 
out  requiring  vifitation.*  We  mull  ob¬ 
serve  here,  that  this  difpofition  is  gene¬ 
ral  ;  that  it  makes  no  diltinftion  between 
the  Hates  with  which  there  are  exilting 
treaties,  which,  in  this  cafe,  interdict  vi- 
fitation,  and  the  other  neutral  Hates  ;  or, 
to  ufe  the  favourite  exprellion  of  the 
EngliHi,  between  nations  privileged  and 
not  privileged . 

*  Collection  of  Martens  vol.  iv.  p.  512  :  c  when- 
8  neutral  Chips  fhall  be  efcorted  by  a  {hip  of  war  of  their 
8  nation,  the  former  fhall  not  in  any  manner  be  touched, 

*  but  the  commander  of  the  convoy  muft  be  addreffed 
4  directly  j  and  if  he  declares  that  the  faid  vefleh  under 
4  his  convoy  have  not  on  board  any  merchandize,  con- 
8  traband  in  *war,  the  party  inquiring  fhall  be  content 
‘  with  this  declaration,  without  requiring  that  a  vifit 

*  fhould  be  made  s 
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The  Engliih  privateers  never  arrogated 
to  themfelves  fuch  aright  of  vibration  in 
ancient  times,  and  they  have  done  fo  but 
very  rarely  in  modern  times.  I  know  but 
one  inftance  of  the  kind  in  the  European 
feas  during  the  American  war,  and  though 
it  concerned  only  the  Danes,  it  excited 
an  univerfal  fenfation.  Several  Engliih 
cruizers  together  infifted  upon  vifiting 
fome  Dafailh  merchantmen  convoyed  by 
a  frigate  under  the  command  of  Captain 
Schionning;  the  vifit  having  been  re- 
fufed,  they  had  recourfe  to  force,  and 
that  officer  having  had  the  weaknels  to 
yield  to  it,  he  was  calhiered  by  a  court- 
martial  appointed  for  that  purpofe.  In 
the  Indian  feas,  the  privateers  which  from 
one  time  to  another,  have  attempted  like 
illegalities,  have  been  always  repulfed  as 
they  deferved.  But,  however  illegal 
the  conduct  of  the  Engliih  privateers  may 
have  been  upon  more  than  one  occafion, 
it  does  not  thence  refult,  that  the  gov¬ 
ernment  has  really  appi  oved  it.  13 tiling 
the  prefent  war,  the  I3anilh  convoys  have 
been  always  refpedbed.  There  has  been 
only  one  Angle  occahen  on  which  feme 
Engliih  ihips  of  war  attempted  to  vifit  the 
moil  dilfant  veffels  of  a  numerous  Danifh 
merchant  fleet,  failing  towards  the 
diterraneaa  under  the  efcort  of  a  fngat 

but 
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but  the  Danifh  commander  having  com¬ 
plained  of  it,  they  declared  that  it  was  a 
miftake  ;  and  Lord  St.  Vincent  gave 
him  complete  fatisfaclion  ;  a  proceeding 
which,  in  my  opinion,  adds  not  a  little  to 
the  glory  which  this  great  Admiral  has 
acquired  himfeif  by  his  brilliant  exploits. 
The  French,  on  their  part,  reftored  to  the 
Danifh  commander,  veffels  taken  by  their 
cruizers  after  they  had  been  feparated  by 
foul  weather  from  their  efcort ;  and  that, 
upon  the  declaration  that  thefe  veffels 
conftituted  part  of  his  convoy.  The  bu- 
fmefs  of  the  Swedifh  convoy  is  the  fir (t 
cafe  within  my  knowledge,  in  which  a 
contrary  condudl  has  been  authorized  by 
the  Britiih  government,  and  in  which  the 
courts  have  undertaken  to  render  it  legal 
by  a  formal  judgment.  This  is  proved 
by  the  judgment,  which  does  not  cite  any 
precedent,  a  circumflance  which  the  En- 
glifli  Judges  never  fail  to  conlider  as  a 
l'ufficient  authority,  although,  in  truth, 
the  fimple  judgments  p i  onunced  in  a  pre-^ 
ceding  caufe,  cannot  in  the  eye  of  reafon 
be  valid  againft  foreign  ftates. 

It  is  undoubtedly  by  reafon  of  the  no¬ 
velty  of  this  pretenfion  to  the  right  to 
vifit  veffels  under  convoy,  that  the  prin¬ 
cipal  publicilis,  fuch  as  Hubner,  Gal- 
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LIANI,  LAMPREDI,  STECK,  whofc 
works  treat  expreffly  of  the  rights  of 
neutral  commerce  in  time  of  war, 
have  not  touched  this  queftion,  but  have 
limply  confined  themfelves  to  inquire 
the  extent  which  they  may  lawfully  give 
to  the  right  of  vifitation  by  cruizers 
which  meet,  on  the  high  fea,  neutral 
fnips  not  convoyed.  The  letter  already 
cited  of  PUFFENDORF  toGRONlNGIUS*, 
ftiews,  neverthelefs,thathe  confidered  the 
neutral  powers  as  authorized  to  convoy 
the  merchant  veffels  belonging  to  their 
fubjects,  when  they  were  not  laden  with 
articles  contraband  in  war  (de  contrebande 
de  guerre .)  From  whence  we  may  infer, 
that  the  fliip  of  war  charged  to  efcort 
them,  appeared  to  him  founded  in  oppo- 
fing  itfelf  to  all  vifitation,  for  otherwife 
the  efcort  granted  would  have  been  with¬ 
out  utility. 

Of  all  the  writers  whom  I  know.  Mar¬ 
tens  is  the  only  one  who  has  treated 
this  quefiion,  although  in  a  very  fuccinfh 
manner,  and  he  exprefsly  refufes  to  pri¬ 
vateers  the  right  of  vifiting  merchant 
veffels  failing  under,  efcort.  This  autho¬ 
rity,  fingle  as  it  may  be,  is  fo  much  the 


*  See  the  above,  p.  31, 
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more  weighty,  as  that  publieift  has  ac¬ 
quired  the  greateft  celebrity,  by  the  ex¬ 
tent  of  his  information  in  every  thing  re¬ 
lative  to  the  conventional  law  of  nations, 
and  as  his  impartiality  cannot  be  fufpecf- 
ed  by  the  Englifli,  feeing  his  quality  of 
Ordinary  Profejjor  of  the  Lazv  of  Nations , 
on  the  foundation  of  his  Britannic 
Majesty  at  the  Univerfity  of  Gottingen. 

THIRD  PROPOSITION. 

After  having  thus  eftablifhed,  that  the 
right  of  vifitation  cannot  extend  to  vef- 
fels  under  convoy,  I  proceed  to  the  exa¬ 
mination  of  the  third  propofition  of  Sir 
William  Scott,  ftating  that  the  penalty 
incurred  by  the  refufal  to  fubmit  to  vifi¬ 
tation,  if  accompanied  with  violence,  is 
the  confifcation  of  the  property  attempt¬ 
ed  to  be  withdrawn  from  it.  For  this 
purpofe  I  {hall  prove  : 

i ft,  That  this  propofition,  confidered 
in  its  full  extent,  can  be  hardly  juft,  when 
even  the  queftion  Ihould  only  relate  to 
veftels  not  convoyed. 

2dly,  That  it  is  abfolutely  falfe,  if  the 
qtieftion  relates,  as  in  the  prefent  cafe,  to 

veftels 
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veffels  failing  under  the  efccrt  of  a  fhip  of 
war. 

3dly,  Finally,  that  fuppofing  even  that 
this  proportion  were  juft,  abftracledly 
fpeaking,  it  cannot  be  applied  to  the  pre- 
fent  cafe,  confidering  the  particular  nature 
of  the  circumftances  of  the  fact. 

I.  The  arguments  of  the  Judge  of  the 
Admiralty  are  drawn  from  a  paffage  of 
Vattel  ;  from  an  ordinance  of  the 
French  marine  of  1684,  with  comments  by 
Valtn  ;  from  an  ordinance  of  the  Spa - 
nijh  marine  of  1718  ;  from  an  order  iffued 
in  1664,  by  the  Privy  Council  of  England., 
from  an  EngliJJi  proclamation,  of  1672. 

Vattel  fays,  «  It  Is  impoffible  to  pre- 
«  vent  the  importation  of  contraband 
«  goods,  if  neutral  veffels,  met  at  fea,  are 
«  notvifited:  there  isa  right,  therefore., 
«  of  vifiting  them.  Some  powerful  na¬ 
ff  tions  have  refufed,  at  different  times, 
«  to  fubmit  to  this  vifitation.  At  this  day, 
«  a  neutral  veffel  which  fhould  refuje  to 
«  fajfer  the  vift ,  would  fubjeft  itlelf,  by 
«  that  alone,  to  be  condemned  as  being  a 
«  lawful  prize 

*  The  Law  of  Nation?,  by.  M,  tie  Vatt:  l,  baokjii. 
chap.  vii.§  114, 

We- 
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We  murtobferve,  in  the  firft  place,  that 
VatteLj  fpeaking  manifeftly  here,  only 
of  the  refufal  immediately  given  by  a 
neutral  merchant  veffel  to  fufier  the  vifit, 
and  not  of  the  oppofition  which,  accord¬ 
ing  to  the  exprefs  orders  of  its  fovereign, 
a  {hip  of  war  may  make  to  the  vifiting  of 
the  {hips  which  it  elcorts,,  his  decilion 
applies  only  to  veflels  not  convoyed ,  and 
not  at  all  to  thofe  which  are.  We  fee_, 
moreover,  by  this  phrafe,  at  this  day,  that 
the  queftion  here  does  not  relate  to  a  na¬ 
tural  Law  of  Nations ,  but  to  that  which 
Vattel  efteems  to  be  admitted  by  trea¬ 
ties,  and  the  ufage  of  modern  times .  And 
in  faft,  we  have  already  {hewn,  that  the 
obligation  to  fufifer  the  vifit,  is  not  found¬ 
ed  upon  the  natural  law ,  but  limply  upon 
general  cufoms  and  conventions .  We  un¬ 
derhand,  that  in  cafe  of  oppofition  to  the 
vifit,  force  may  be  lawfully  employed, 
.and  that  then  the  owner,  the  captain,  and 
the  crew,  having  to  impute  to  themfelves 
alone  the  damage  which  they  draw  upon 
themfelves,  the  Ihip  ,or  the  cargo,  in  put¬ 
ting  themfelves  on  their  defence,  they 
cannot  confequently  require  reparation 
for  it.  So  far  as  that,  the  right  of  the 
privateer  appears  fufficiently  founded ; 
but  as  there  is  not  any  treaty  of  commerce 
which  impofes  the  penalty  of  confiscation 
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upon  the  veffel,  the  captain  of  which 
mould  defend  himfelf,  it  feems  to  me 
that  neither  the  belligerent  power,  nor 
its  courts,  are  authorized  to  pronunce  it.* 

To  eftabiifh.  the  legitimacy  of  this  pe¬ 
nalty,  neither  ordinances  of  marine,  nor 
regulations  publifhed  for  privateers,  can 
be  cited,  feeing  that  thefe  only  amount 
to  the  particular  laws  of  the  fate  which 
makes  them,  and  which  confequently 
cannot  bind  the  lubjecls  of  a  foreign  and 
'independent  flare.  If  we  confider  the 
multiplicity  of  fevere  and  revolting  abu- 
fes  which  are  found  in  practice,  connect¬ 
ed  with  the  general  fyllem  of  privateer¬ 
ing,  wefhall  feel  how  very  unjult  it  would 
be  to  fubjedl  to  fo  hard  a  penalty,  thofe 
who,  from  the  dread  of  thefe  abufes, 
equally  frequent  and  irremidable,  refill 
the  vilit. 

*  At  the  end  of  the  judgment  of  the  Court  of  Admi¬ 
ralty,  will  be  found  a  note,  of  a  decifion  given  by  the 
grands  juges,  (chief  juft  ices)  who  have  cognizance  in  the 
dernier  r effort ,  of  matters  relative  to  maritime  infurances, 
of  which  the  author  had  no  knowledge  until  after  the 
printing  of  the  original  Banifh,  and  which  fhews,  that 
in  the  eyes  of  the  organs  of  the  Englifh  law,  the  vilit  is 
not  a  legal  aEl ,  but  a  fimple  act  of  jorce ,  which  the  party 
has  a  right  to  resist  when  he  can.  ')  his  decifion  contrails 
fomaniieftly  with  the  principles  of  Sir  W illiam  Scott, 
that  it  alone  furni flies  the  mod  complete  refutation  of 
-  them. 
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Without  fpeaking  of  the  Barbary  pi¬ 
rates,  and  the  other  depredators  of  the 
fea,  who  are  in  the  practice  of  hoiiling 
the  flag  of  a  belligerent  power  for  the 
purpofe  of  boarding  merchant  vieflels,  and 
poftefling  themfelves  of  them  in  their  vi- 
lit,  it  is  known  that  another  species  of 
pirates  commonly  called  privateers  (cor- 
saires)  feldom  diftinguifh  themfelves  by 
their  refpedt  for  the  treaties  and  regula¬ 
tions  of  their  fovereigns.  Without  regard 
for  the  fandtions  which  limit  to  three  per¬ 
forms  (the  number  of  people  charged  with 
the  vifit,  and  which  reftrain  it  to  the 
fimple  examination  of  papers),  we  fee 
thefe  frequently  throw  themfelves  in  a 
crowd,  and  armed,  into  peaceable  neutral 
veffels ;  endeavour  to  impofe  upon  the 
the  captain  and  the  crew  by  abufe  and 
menaces ;  and  if  they  cannot  by  thefe 
means  obtain  a  confeffion  which  autho¬ 
rizes  the  feizure,  to  ufe  them  ill  perfonally. 
Under  pretence  of  fearching  for  concealed 
papers,  fome  even  among  the  mod  mode¬ 
rate,  exercife  upon  all  parts  of  the  vefsel 
the  molt  revolting  inquifition:  they  fre¬ 
quently  force  open  chests  and  bales:  when 
they  do  not  find  any  caufe  of  fufpicion, 
they  exact  from  the  captain  confiderable 
prefents  in  money  or  in  merchandize  r 
others  take  by  force  whatever  they  think 

proper  ; 
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proper*;  and  to  fill  up  themeafure,  they 
even  go  fo  far  as  to  carry  off  the  flouted 
men  of  the  crew,  to  reinforce  their  own  ; 
fo  that  in  cafe  of  accident  or  ftorm,  thofe 
who  remain,  being  inefficient  for  the 
management  of  the  veffel,  are  expofed  to 
perifh.  Often,  in  fine,  upon  the  flighted 
pretence,  and  in  the  hope  of  afterwards 
corruptly  obtaining  from  fome  of  the  bai¬ 
lors  declarations  in  their  favour,  they  car¬ 
ry  off  the  veffel,  and  bring  her  into  port, 
where  fhe  remains,  fometimes,  for  years, 
before  the  owners  ofthefhip  cr  of  the 
cargo,  are  able  to  procure  a  hearing. -J* 

*  We  can,  upon  this  point,  refer  to  the  testimony  or 
Valin,  a  very  great  defender  of  privateers  and  cruizers, 
who  in  his  commentary  on  the  ordinance  of  marine  of 
Louis  XIV.  book  iii.  tit.  ix.  art.  13.  (vol.  ii.  p.  251.} 
speaking  of  the  pain  of  death  enabled  by  that  ordinance, 
againft  every  privateer  who  takes,  or  fufters  to  be  taken, 
any  thing  on  board  the  vessel  which  he  visits,  thus  ex¬ 
presses  himself :  “  This  punishment,  in  truth,  may  appear 
“  rigorous  in  certain  cases,  but  the  natural  propensity 
((  of  privateers  ( corsair es J  to  plunder,  has  made  it  be 
“  thought,  that  it  was  necessary  to  restrain  it  on  these 
“  occasions  by  the  severity  of  the  punishment.” 

f  I  am  allured  that  the  Court  of  Admiralty  of  Lon¬ 
don,  pronounced  judgment  only  in  1799,  in  a  cafe  rela¬ 
tive  to  a  vcflel  feized  during  the  feven  years  war.  The 
Profeflor  Busch,  in  his  Nachtzag  zu  feiner  Abhandiung 
uber  dievZerruttung  des  Seehandels,  Hamb.  1 794,  cites 
another  cafe  of  the  fame  nature,  commenced  in  January 
1781,  and  which  was  not  fhiiiked  at  the  time  when  his 
.was  written. 
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Fortunate  owners  ftill,  if  even  then  they 
could  flatter  themfelves  with  obtaining 
the  juftice  which  they  folicit!  But  by  a 
flrange  caprice  peculiar  to  the  courts  eita- 
bliflied  for  taking  cognizance  of  the  va¬ 
lidity  of  prizes.,  it  is  there  laid  down  in 
the  firft  initance  as  a  principle,  that  the 
fliip  and  cargo,  once  feized,  are  fubjecl 
to  confifcation,  and  imlead  of  impoting 
on  the  plunderers  ( spoliateurs )  the  obli¬ 
gation  of  juftifying  the  legality  of  the 
l’eizure,  they  are  the  plundered  (. spolies )  on 
the  contrary,  who  mull  prove  that  it  is 
ill-founded.  To  this  difad  vantage,  fo 
•  opprefiive  for  the  moil  legitimate  claims, 
is  joined  another  not  lefs,  that  is,  that  the 
nature  of  the  proofs  required  from  the 
complainants,  is  not  previoufly  fixed  by 
any  pofitive  known  law  ;  and  that  in 
every  point  they  exceed  what  the  natural 
law  of  nations  would  require.  Thefe  are 
particular  and  private  rules,  dilated  by 
the  momentary  intereft  of  the  belligerent 
power,  and  which  vary  according  to  cir- 
cumftances.*  Let  usfuppofe  in  fine,  that 

after 

• 

*  England,  for  example,  has  not  absolutely,  any  fet¬ 
tled  law  relative  to  maritime  prizes.  rl  his  defect  ob¬ 
liges  the  Judges  to  create  arbitrary  rules,  which  change 
according  to  circumftances,  fo  much  the  more  fo,  as  they 
are,  befides,  bound  to  follow  the  letter  of  the  law  ;  for 
thofe  who  are  ufed  to  walk  always  ia  leading  firings, 

have 
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after  a  long  and  expenfive  procefs,  the 
claim  fliould  be  allowed,  feldom  do  the 
owners  obtain  the  reimburfement  of  their 
expences  ;  and  more  feldcm  ftill,  an  in¬ 
demnity  proportioned  to  the  lofs  of  pre¬ 
cious  time  ;  and  to  that  which  refults 
from  the  deterioration  of  the  veflel  or 
merchandizes,  from  the  difperfion  of  the 
crew,  from  the  fall  of  prices,  and  other 
changes  which  happen  in  commercial  af¬ 
fairs.  After  fuch  an  expofition,  founded 
upon  facts,  unfortunately  too  notorious, 
can  we  blame  the  refinance  which  the 
neutrals  make  to  a  right,  which  in  its  ex- 
ercife  fo  often  affumes  the  character  of 
robbery  ?  And  will  it  not  be  found,  on 
the  contrary,  that  in  fuch  cafe  confiscati¬ 
on  would  be  an  uujuft  penalty,  and  in 
every  point  difproportioned  to  the  of¬ 
fence  ? 

If  to  juftify  the  confiscation,  it  be  ai¬ 
led  gcd  that  it  is  the  only  poflible  mode 

• 

have  their  ftep  lefs  firm.  Although  the  foreign  ftates 
have  often  and  loudly  complained,  that  the  Englifh  tri¬ 
bunals  do  not  conform  to  treaties,  and  that  in  general 
they  do  not  follow  fixed  laws  government  has  not  to  the 
prefent  time  taken  any  meafure  to  remedy  this  evil,  by 
acts  of  parliament.  It  is  pretended  that  this  is  a  matter 
ot  policy  ;  but  it  will  be  allowed  at  leaft,  that  this  i  not 
a  free  and  liberal  policy.  See  Busch,  ia  the  book  al¬ 
ready  cited,  p.  7  8-? -$4. 
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of  maintaining  the  right  of  vifitation,  it 
'will  neverthelefs  be  clear,  that  it  ought 
not,  in  this  cafe,  to  extend  but  to  thofe 
who  refufe  it  ;  that  confequently,  the 
•vejjel  only  Jhould  be  liable  to  confiscation , 
feeing  that  the  owner  ought  to  anfwer 
for  the  acts  cf  the  captain,  who  is  his 
agent ;  but  that  the  cargo  cannot  be  in 
this  fituation,  unlefs  it  belongs  to  the 
captain,  or  to  the  owner  of  the  veflel,  or 
that  it  lhould  be  enemy’s  property.  For 
by  what  principle  of  jultice  can  it  be 
made  a  crime  in  the  freighter,  that  the 
captain  has  refilled  vifitation,  unlefs  it  be 
clearly  proved  that  it  was  at  his  requeft  ? 
Upon  this  point  Hubner  is  entirely  of 
my  opinion ;  and  Vattel  fays  aifo,  {im¬ 
ply,  that  in  cafe  of  refiftance,  the  vejfiel  is 
ut  this  day  liable  to  ccnfi feat  ion  ;  but  he 
docs  net  fay  a  word  of  the  cargo. 


Sir  William  finds  fault  with  Vattel, 
For  having  fpoken  cf  confiscation  as  of  a 
law  purely  modern .  «  When  it  is  remem¬ 

bered,”  fays  he,  «  that  it  is  a  principle 
not  only  of  the  civil  law,  (on  which 
great  part  of  the  law  of  nations  is  foun¬ 
ded,)  but  the  private  urifprudence  of 
molt  countries  in  Europe,  that  a  contu¬ 
macious  refufal  to  fubmit  to  fair  inqui¬ 
re  ry  infers  all  the  penalties  of  convicted 
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«  guilt.”  Reafoning  evidently  forced^ 
as  the  principle  of  which  Sir  William 
fpeaks,  relates  only  to  affairs  of  ordinary 
iurifdiCtions,  where  the  defendant  is  le¬ 
gally  cited  before  a  tribunal  to  which  he 
owes  obedience#  We  muff  find  an  ex¬ 
treme  want  of  means  to  apply,  as  he  docs, 
this  fame  principle  to  a  diipute  arifen  on 
the  high  fea,  that  is  to  fay,  at  a  [.  lace  over 
which  no  ffate  has  a  right  of  fovereignty  , 
between  perfons  who  obey  fovereigns  dif¬ 
ferent  and  independent  of  each  other; 
and  at  a  time  when  it  would  be  abfurd  to 
fuppofe  that  they  could  have  there  a  re¬ 
gular  citation  ora  competent  tribunal. 

The  Judge  of  the  Admiralty  further 
relies  upon  the  12th  article  of  the  ordi¬ 
nance  of  the  French  marine,  promulga¬ 
ted  in  1681,  which  states,  that  every  vef- 
fel  ought  to  be  confdered  good  prize ,  in 
cafe  of  refifance  and  combat ;  fmce  he  adds, 
according  to  the  commentary  of  Valin, 
page  81,  the  refifance  alone  is  sufficient 
for  the  eonfifcation  of  the  veffel :  and 
he  refers  to  the  Spanifh  ordinance  of  the 
year  1718,  which  ufes  the  disjunctive 
particle  or,  inffead  of  the  conjunctive  and ^ 
in  cafe  of  refif  ance  or  combat* 

I  fhall  obferve  in  the  outfet,  that  in 
the  Commentary  cf  Valin,  which  I  have 

novf 
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now  under  my  eyes,  the  Spanifh  ordi¬ 
nance  is  truly  mentioned ,  but  without  ad¬ 
ding  to  it  that  remark*.  Sir  William 
does  not  put  fo  great  a  value,  in  this 
point,  upon  this  affertion,  but  becaufe 
he  pretends  to  be  able  thence  to  conclude, 
that  the  menace  alone  of  fighting,  was 
fufficient  in  the  cafe  of  the  Swedifh  con¬ 
voy,  to  juftify  the  confif cation.  But  this 
interpretation  is  evidently  contrary  to  the 
article  which  he  cites,  taken  in  its  whole 
extent,  «  Every  veflel  (thefe  are  his  own 
«  terms)  which  fhall  refuje  to  firike  its 
«  fails,  after  it  fhall  have  been  fummon- 
cc  ed  by  our  veffels,  or  by  thofe  of  our 
«  fubjects,  armed  for  war,  may  be  forced 
cc  to  do  it  by  the  artillery ,  or  otherwife  :  in 
«  cafe  of  refifiance  ana  combat ,  it  fhall  be 
good  prize.”  Thefe  expreffions  clearly 
fhew,  that  it  is  not  the  mere  refufal  of  the 
vifit ,  or  the  menace,  of  making  refifiance , 
that  is  the  cafe  forefeen  by  the  law,  but 
a  real  and  aEiive  refifiance .  This  is  alfo 
the  manner  in  which  Valin  explains  it 

*  The  quotation  of  the  page  is  alfo  inaccurate,  for 
this  matter  is  not  treated  in  p.  8ii,  b.Ut  in  the  fecond  vo¬ 
lume,  p.  269 — 271,  of  the  Rochelle  edition  of  1771. 
Rerhaps  Sir  William  means  to  fpeak  of  the  treaty  cf 
prizes,  by  the  fame  author,  which  I  have  not  been  able 
to  procure  :  although  this  would  be  his  Commentary  up - 
W  the  Ordinance  of  the  Marine ,  which  he  has  cited  in  the 
judgment, 
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in  his  Commentary:  «  If  the  captain  of 
«  the  veffel  (fays  he)  obllinately  engages 
«  in  combat,  rather  than  Itrike  his  fails, 
«  and  that  the  veffel  fhould  be  taken,  it 
«  fhall  be  confidered  as  good  prize  ;  be- 
«  (ides  the  perfonal  punifhment  which 
cr  may  be  inflicted  upon  him,  if  he  be  a 
cc  Frenchman,  particularly  if  he  has  re- 
«  fifted  a  King’s  (hipff  According  to 
the  remark  of  Valin  upon  the  follow^ 
ing  article,  if  he  (trikes  his  fails,  and  re- 
fufes  only  to  produce  his  papers,  this  pu-^ 
nifhment  does  not  take  place,  but  the 
veffel  ought  only  in  that  cafe  to  be  carri¬ 
ed  into  the  neareil  French  port,  there  to 
be  legally  vifited.  We  mult  not  think, 
from  the  expreffion  every  veffel ,  that  this 
law  extends  to  all  veffels  without  excep¬ 
tion.  The  fequel  of  the  article  (hews, 
that  it  only  relates  to  (hips  not  elcofted. 
A  general  expreflion  has  been  chofen,  to 
make  it  be  feen  that  the  French  flips  are 
comprized  in  it,  as  the  neutrals.  This  is 
what  Valin  himfelf  obferves.  We  know, 
moreover,  that  a  fentiment  of  juflice  and 
humanity  determined  Louis  XVI.  during 
the  American  war,  to  abolifh  this  ordi¬ 
nance,  in  every  thing  that  relates  to  mari* 
time  prizes,  and  it  has  not  been  without 
exciting  an  uniVs^rfal  difeontent,  that  the 
French  have  restored  it  in  force  in  the  pre¬ 
fen  t  war, 

We 


[  94] 

W e  cannot  then  be  sufficiently  aftonifh- 
ed  at  the  kind  of  fatisfadtion  with  which 
Sir  William  cites  this  ordinance,  parti¬ 
cularly  if  we  obferve,  thatnotwithftanding 
allitsleverity,  it  is  much  more  moderate 
ftiii  than  his  judgement ;  for  it  speaks  only 
of  merchant  veflels  not  convoyed ,  and  of  a 
refiftance  sufficiently  obftinate  to  require 
the  ufing  of  an  armed  force;  inilead  of 
which,  the  judge  extends  the  confifcation 
which  he  pronounces,  even  to  convoyed 
veffels,  and  confiders  a  verbal  refufal  to 
fuffer  themfelves  to  be  vifited,  accompa¬ 
nied  by  menaces  of  refiftance,  as  equivalent 
to  an  effective  refiftance.  f  inally,  the 
French  law  confifcates  only  the  vefsel,  and 
the  Englifti  j  udge  adds  to  it  the  entire  cargo . 

The  fame  obfervations  apply  to  the 
Spanifh  ordinance,  which  is  copied  from 
that  of  France.  I  am  not  able  to  decide 
pofitively,  whether  it  be  now  followed  in 
Spain,  as  pretended  in  the  judgement.  At 
leaft  it  is  certain,  that  this  power  has  tefti- 
fied  in  the  prefent  war  all  poffible  refpedt 
for  the  neutral  flag.  The  merchants  have 
had  frequently  caufe  to  complain  of 
French  and  Englifti  privateers,  but  not  of 
Span  i  fti. 

Finally,  mention  is  made  in  the  judg¬ 
ment,  of  two  Englifti  orders,  or  proclama¬ 
tions,, 
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cions,  of  1664  and  1672,  peculiar,  from 
their  nature,  to  the  war  which  was  their 
obedt,  and  which,  having  none  of  the 
characters  that  conftitute  permanent  laws, 
cannot,  at  the  difcretion  of  a  judge,  be  ex¬ 
tended  to  the  prefent  war:  an  extenfion 
which  would  be,  befides,  io  much  the  lefs 
proper,  as  the  judge  himfelf  acknowleges 
that  feveral  articles  of  thefe  orders  were  at 
the  very  time  of  their  publication  generally 
difapproved,  as  of  unheard  and  extraor¬ 
dinary  fe verity.  He  thinks  indeed,  that 
we  ought  to  except  from  this  cenfure,  the 
article  on  which  he  relies  in  the  prefent 
bulinefs  :  but  nothing  fpeaks  in  favour  of 
this  exception  but  his  own  fingle  opinion. 
He  even  fays,  that  upon  feveral  occafions 
it  had  not  been  obferved,  which  proves 
clearly  enough,  that  the  English  govern¬ 
ment  had  found  it  too  harfh.  To  give  a  new 
and  obligatory  force  to  a  temporary  penal 
regulation,  to  a  regulation  fuperannuated 
ana  fallen  for  above  a  century  into  difufe, 
is  not  only,  on  the  part  of  the  judge,  a  ie- 
giflative  act  which  exceeds  his  compel 
tence,  butamanifeuinjullice,  and  fo  much 
the  greater  as  the  queition  to  wnich  it  re¬ 
lates  is  that  of  a  penalty  which  goes  to  no 
lefs  than  the  total  ruin  of  the  parties  inte- 
reited.  In  fadt,  in  this  refpect  the  article 
cited  is  much  more  rigorous  than  th 

French 
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French  and  Spanifh  ordinances*  as  it  de¬ 
clares  the  cargo  good  prize  as  well  as  the 
vefTel *  but  like  thefe  two  ordinances*  it 
relates  only  to  a  vejfel  not  convoyed *  and 
folely  in  the  cafe  where  it  jhall  fight  or  - 
make  tefifance . 

II.  Admitting  for  a  moment*  that  the 
lead  refiftance  to  the  vifit  puts  the  mer¬ 
chant  vefTel  in  the  fituation  of  being  con- 
fifcated,  it  cannot  thence  refult*  that  this 
penalty  ihould  extend  to  veffels  under 
efcort.  It  has  been  {hewn,  that  it  is  a  rule 
founded  upon  the  conventional  law  of 
nations  now  in  force,  that  merchant  vef¬ 
fels  convoyed  by  Ihips  of  war*  are  notfub- 
ject  to  vifit* ;  that  no  treaty  j*,  no  maritime 
law§*  none  of  the  inflrucftions  publifhed 
for  cruizers*  even  in  England^*  authorizes 
it ; — that  the  cruizers  which  meet  fuch  vef¬ 
fels,  ought  to  be  fatisfied  if  the  officer 
commanding  them  gives  his  affurance  that 
none  of  the  vefsels  which  he  efcorts,  is  en¬ 
gaged  in  illicit  commerce  ,*  and  that  after 
such  an  afsurance,  the  cruizers  ought  to 
abftain  from  all  vifit*  and  permit  the  con¬ 
voy  to  purfue  its  courle  without  any  inter¬ 
ruption.  From  this  principle  it  refults* 
that  the  refufal  made*  whether  by  the 

*  Seepage  77.  f  Seepage  77. 

§  See  page  Si.  Sec  page  86. 

commander 
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commander  of  the  convoy,  or  by  the  vef- 
fels  convoyed,  of  fuffering  vilitation,  is 
not  the  violation  y  but  the  exercife  of  a 
legitimate  right;  and  that,  far  from  this 
refufal  expoiing  thefe  velfels  10  confifc a- 
non ,  it  is,  qn  the  contrary,  the  attempt  to 
vifit  veffels  failing  under  the  fafe guard  and 
the  immediate  refponfibility  of  a  fovereign 
fate ,  that  is  an  outrage  of  which  that  fo¬ 
vereign  would  be  certain  to  obtain  repar¬ 
ation,  if  there  exifted  any  tribunal  of  juf- 
tice  between  the  European  Hates. 

The  Englifh  officer  who  made  the  cap¬ 
ture,  feems  to  have  had  in  that  point, 
founder  ideas  than  thofe  of  the  Judge, 
fince  he  did  not  dare  to  take  upon  him 
to  infill  on  the  vifit,  until  he  had  been 
exprefsly  authorized  to  do  fo  by  the  Lords 
of  the  Admiralty.  This  authority  not 
having  been  produced  in  the  procefs  of 
the  caufe,  it  may  be  reafonably  doubted 
whether  it  really  gave  the  power  to  em¬ 
ploy  force  again!!  the  Swedilh  frigate, 
in  cafe  the  latter  had  put  the  menace  of 
refiltance  into  execution. 

III.  After  having  demonftrated  that 
the  <d  proportion  of  Sir  William*  is 

*  Seepage  87. 
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neither  juft  in  itfelf,  nor  applicable  to  eon-* 
voyed  vessels,  I  proceed  to  fhew,  that 
even  though  we  ihould  admit  its  juftice 
in  general  argument,  it  cannot  apply  to 
theprefent  cafe,  coniidering  the  particu¬ 
lar  nature  of  the  circumltancesof  the  faft. 

It  is  an  acknowledged  truth,  that  an 
inferior  cannot  be  prolecuted  for  an  act 
done  in  purfuance  of  the  order  of  his  fu- 
perior,  inverted  with  legal  forms,  even 
though  this  order  Ihould  be  in  contradic¬ 
tion  with  the  law  :  for  it  does  not  be¬ 
long  to  one  in  a  fubordinate  fituation, 
to  judge  whether  an  order,  which  he 
cannot  difobey  without  being  puniftiable, 
be  legitimate  or  illegitimate.  In  a  well 
governed  ftate,  you  cannot  punifh,  for 
example,  foldiers  or  fubaltern  officers,  or 
officers  of  police,  becaufeby  virtue  of  an 
order  of  their  fuperiors,  they  have  feiz- 
ed  perfons  or  property  which  ought  not 
to  have  been  feized.  It  is  againft  the 
commanding  officer,  or  the  magiftrate 
who  gaye  the  order,  that  the  party  Ihould 
have  recourfe.  We  know  that  the  cap¬ 
tains  of  convoyed  vessels  are  bound  to¬ 
wards  the  commander  of  the  efcort,  to  a 
fubordination  full  as  fevere  as  that  of 
common  foldiers  towards  their  chiefs  ; 
the  leaft  difobedience  of  his  orders  is  ri— 

goroufly 
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goroufly  punifhed.  Suppofing  then,  that 
the  refufal  to  fufFer  a  viiit  were  a  fault,  it 
could  not  be  imputed  to  the  captains  of 
the  merchant  veflels,  but  only  to  the  com¬ 
mander  of  the  efcort  who  ordered  this 
refufal,  or  to  his  Sovereign,  if  this  dif- 
pofition  had  been  made  by  his  order* 
The  convoyed  veffels,  or  their  cargoes, 
could  not  therefore  be  confiscated  for  ha¬ 
ving  refufed  the  vifit ;  and  the  belliger¬ 
ent  powTer  could  not  have  any  other  right 
but  that  of  demanding  from  the  neutral 
ftatc,  the  punifhment  of  the  commander,, 
oi  every  other  kind  of  fatisfadliom 

The  Judge  of  the  Admiralty  appears 
to  have  felt  to  a  certain  point,  the  con¬ 
fluence  which  refults  from  this  fubor- 
dination  of  merchant  vessels  with  refpedf 
to  their  efcort,  fuice  he  fpeaks  of  the  fri¬ 
gate  as  being  the  mojl  culpable  (the  prin¬ 
cipal  wrong-doer.)  From  the  manner  in 
which  he, explains  himfelf,  one  might  be 
tempted  to  believe,  that  it  has  been  no¬ 
thing  but  the  mildnefs  of  the  Englifh  go¬ 
vernment,  and  itsrefpeSlfor  the  property 
of  an  augujl  Sovereign,  which  have  been 
able  to  prevent  the  Court  of  Admiralty 
from  proceeding  againftthis  frigate.  Al¬ 
though  this  Court  has  often  pronounced 
very  fingular  judgments  in  cafe  of  mari¬ 
time 
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prizes,  I  doubt,  however,  that  it  has 
ever  ferioully  thought  of  claiming  for 
itfelf  a  jurifdiftion  over  {hips  of  war  be¬ 
longing  to  the  Sovereign  of  a  neutral 
flate,  and  over  his  officers. 

After  having  thus  eflablilhed  the  prin¬ 
ciples,  we  now  enter  into  fome  detail  of 
the  circumftances. 

At  the  time  Captain  Lawford  made 
the  Angular  demand  of  vifiting  the  Swe- 
difh  vessels,  the  commander  of  the  fri¬ 
gate  communicated  to  him  the  inftructi- 
ons  which  he  had  received  from  his 
court,  and  by  which  it  was  enjoined  him, 
not  to  fuffer  fuck  vijit  ;  to  make  reprefen - 
rations  amicably  to  prevent  it ;  and  if  they 
jhould  be  ineffectual ,  to  repel  force  by  force . 
From  this  it  cleajly  refults,  that  the  com¬ 
mander,  in  his  rehftance  to  the  vifit,  did 
not  aft  from  his  own  authority,  but  by 
the  exprefs  order  of  his  government. 

It  is  with  reafon  that  no  regard  has  been 
paid,  in  the  judgment,  to  this  allegation 
of  the  advocates,  or  other  defenders  of 
the  Swedes,  intereiled  in  the  caufe— that 
thefe  infruflions  related  only  to  the  pirates 
of  Tripoli ,  with  whom  the  Szvedijh  govern¬ 
ment  was  then  in  a  fate  of  zvar  ;  for  it  is 

no 
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no  lefs  contradicted  by  the  generality  of 
the  terms  of  the  inftrudtions,  than  by  the 
facts.  It  had  been,  no  doubt,  better  not 
to  have  had  recourfe  to  an  argument  fo 
weak,  and  which  might  be  cited  as  an  ac¬ 
knowledgement  of  the  legality  of  the 
Englifh  pretenfipns,  unlefs  it  be  regarded 
as  a  fatiricalflroke,  by  which  the  Swedes 
would  have  it  felt,  that  they  did  not  ex¬ 
pect  to  be  in  the  fituation  of  having  re¬ 
courfe  to  force  againll  civilized  nations, 
but  only  againll  the  pirates  of  Tripoli. 

t 

Be  it  as  it  may,  after  the  Swedifh  com¬ 
mander  had  communicated  his  inflruc- 
tions,  the  queftionof  the  vifit  became,  by 
that  very  act,  a  public  affair,  which  not 
being  capable  of  being  triable  in  the  tri¬ 
bunal?,  ought  to  be  the  objedt  of  a  mi- 
nilterial  negociation  between  the  two 
courts.  For,  the  captains  of  the  convoy¬ 
ed  veffels  having  acted  only  by  the  order 
of  the  commander  of  the  effort,  and  he 
by  the  exprefs  order  of  the  court,  it  is 
only  to  the  court  of  Sweden  that  the 
Britifh  government  ought  to  addrefs  it- 
felf,  if  it  pretends  that  in  giving  thofe 
inftruclions,  that  court  had  acted  contrary 
to  the  neutrality  of  which,  until  then,  it 
had  made  profeffion.  On  their  fide,  the 
owners  of  the  fhips  feized,  and  of  their 

cargo. 
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cargo,  far  from  proceeding  before  the 
court  of  admiralty  as  in  an  ordinary  cafe, 
fhould  have  maintained  the  incompetence 
of  that  court,  and  required  that  the  affair 
fhould  be  referred  to  the  refpedtive  courts. 
And  if,  notwichftanding  that  claim,  the 
admiralty  had  continued  to  proceed,  its 
decree,  according  to  all  the  principles  of 
law,  would  have  been  confidered  as  null 
and  void.  Perhaps  ffill  they  may  have 
fofne  mode  of  redrefs,  either  by  addreff- 
ing  themfelves  directly  to  the  Englifh  go¬ 
vernment,  for  the  purpofe  of  obtaining 
from  it  a  reparation  which  its  equity  could 
not  allow  it  to  refufe,  or  by  way  of  appeal 
to  the  privy  council,  which,  by  the  Britifh 
conduction,  is  the  Supreme  court,  in 
every  thing  that  belongs  to  maritime 
prizes. 

It  is  to  be  obferved,  that  the  declaration 
of  the  commanding  officer,  relatively  to 
the  nature  and  the  deftination  of  the  car¬ 
goes,  being  found  perfectly  conformable 
with  the  truth,  he  cannot  be  reproached 
with  any  fault  which  could  in  any  man¬ 
ner,  not  even  ex  pofi  faffio,  juffify  the 
feizure. 

We  mufl  not  lofe  fight  of  this,  that  in 
fuppcfing  that  the  ordinances  of  marine, 

which 
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which  fubje£t  veffels  refitting  vifit,  to  con- 
fifcation,  may  be  applied  to  veffels  failing 
under  convoy,  thefe  ordinances  fuppofe 
either  a  combat  or  an  adlive  refiftance  ; 
and,  according  to  the  expofition  of  the 
fadts,  fuch  as  they  are  reported  in  the  fen- 
tence,  nothing  of  that  kind  had  taken  place. 
The  commander  of  the  convoy  confined 
himfelf  to  threaten  to  repel  force  by  force, 
but  he  did  not  fire  a  ttiot.  In  all  the  good 
criminal  laws,  they  make  a  great  difference 
with  refpeft  to  the  punifhment  between 
the  mere  threat  and  the  execution,  feeing 
that  a  great  many  of  thofe  who  make 
threats,  do  not  put  them  into  execution. 
According  to  the  Danifh  laws,  the  threat 
doesnot  regularly  involve  any  punifhment, 
as  long  as  it  is  not  accompanied  with 
abufe  ;  but  a  maais  merely  authorized  to 
fecure  the  perfon  who  has  threatened,  un¬ 
til  he  fliall  give  bail  that  he  will  abftain 
from  all  means  of  effectin  g  the  threat.  In 
England,  the  laws  make  a  very  great  dif~ 
tindfion  between  thefe  two  cafes* ;  and 
one  cannot  be  f  ufficiently  aftonilhed,  that 
an  Englilh  judge  fhould  rank  a  mere  threat 
of  refitting  in  the  fame  clafs  with  an  effec 
tive  refiftance,  and  apply  to  the  former  o 

*See  PlacK'TONf’s  Commentaries  on  tbe  Laws  of 
England,  book  iii.  chap.  vni.  p.  izq,  of  the  roth  London 
edition,  8vo. 
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thefe  two  cafes,  fo  fevere  a  penalty  as 
confiscation,  whilft  that,  by  the  very  laws 
on  which  he  relies,  it  is  not  pronounced 
but  in  the  fecond  cafe. 

It  is  without  foundation,  thatthe  Judge 
feeks  to  avail  himfelf  of  the  carrying  off, 
which  was  done  by  an  armed  force,  by 
the  order  of  the  Swedifh  commander^,  of 
an  Engiifh.  officer  who  had  taken  pof- 
fellton  of  one  of  the  veffels  which  was 
under  his  efcort ;  for  without  infilling 
here  upon  the  illegality  of  a  vifft  exerci- 
fed  upon  convoyed  veffels,  the  Swedilh 
commander  had  indifputably  the  right  of 
requiring  that  the  Engiifh  fhould  obferve, 
upon  this  occafion,  the  formalities  to 
which  privateers  which  attempt  to  vifft 
merchant  veffels,  are  fubjedled.  The  for- 
getfulnefs  of  thefe  formalities,  was  an 
outrage  which  he  had  a  right  to  refent. 

o  o 

And  to  what  length  was  not  this  forget- 
fulnefs  carried,  if  it  be  conffdered,  that 
inftead  of  proceeding  openly  to  the  vifft, 
in  the  friendly  and  peaceable  manner  of 
which  treaties  and  uiageprefcribe  the;  ob¬ 
ligation,  the  Engiifh  commander  took 
advantage  of  the  darknefs  of  the  night, 
and  employed  armed  boats,  not  to  vifit 
the  veffels,  but  to  take  poflefflon  of  them 
by  force  ?  Though  a  violence  fo  mani- 
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feft,  had  produced  on  the  part  of  the 
Swedilh  commander  the  utmolt  hoftilities, 
they  could  not  be  confidered  as  an  illegal 
refiftance,  which  could  authorize  the 
Judge  to  pronounce  the  confifcation;  and 
iuch,  upon  this  point,  is  the  opinion  of 
Valin  himfslf.  That  writer,  to  whofe 
authority  the  Englifh  Judge  would  not 
have  appealed,  if  it  were  lefs  favourable  to 
privateering,  declares  exprefsly,  that  if  the 
cruizer  has  not  hoifted  his  flag  while  he 
was  preparing  for  the  viflt  (which  formal¬ 
ly  excludes  all  undertaking  of  this  kind 
during  the  night)  the  refiftance  made  by 
the  captain  of  the  merchant  veffel  is  per¬ 
fectly  legal;  and  that  the  confifcation  im- 
pofed  by  the  ordinance,  cannottake  place. 

Befides,  fuppofing  that  this  fpecies  of 
fefiltance  exercifed  by  a  fingle  veffel,  had 
been  as  reprehenfible  as  it  was  legal,  it 
could  not  vifibiy  bring  along  with  it  the 
confifcation  of  the  other  vefiels,  which, 
as  has  been  feen,  made  no  refiftance,  pro¬ 
perly  fo  called. 

I  {hail  not  dwell  upon  the  various  ille¬ 
galities  which  have  taken  place  in  this 
affair;  fuch  as  thefe- — the  not  having 
forthwith  feized  the  papers  of  the  feve- 
ral  vefiels,  and  confeq.uently,  the  taking 

O  po  fie  flion 
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poiTeffion  of  thefe  fame  fhips  before  the 
party  had  fought  to  fatisfy  himfelf  whe¬ 
ther  they  were  regular  or  not — the  not 
having  commenced  the  judicial  proceed¬ 
ings  until  a  long  time  after  the  detention 
of  the  velfels — the  having fpun  them  out 
for  a  confiderable  time,  &cc.  &cc.  Al¬ 
though  the  Judge  has  acknowledged 
thefe  illegalities  in  his  judgment,  they 
would  beofnointereliin  a  work,  in  which 
it  is  folely  propofed  to  examine  thofe 
among  the  principles  on  which  the  fen- 
/tence  is  founded,  as  could  be  drawn  into 
.precedent  in  future. 

Now  to  refame  what  has  been  faid  in 
treating  on  the  firjl  principle  ( premier  mo¬ 
tif)  of  the  judgment,  relative  to  the  form ; 
I  believe  I  have  clearly  proved,  that  the 
refufal  to  fubmit  to  the  vifit,  cannot  be 
confidered  as  a  fufldcient  reafon  to  con- 
fifcate  the  Swedifh  veffels.  The  follow¬ 
ing  is,  in  a  few  words,  the  feries  of  the 
principles  upon  which  my  demonftration 
is  founded. 

ill,  The  vifit,  which  the  cruizers  of  bel¬ 
ligerent  powers  exercife  with  refpefl  to 
weifels  which  they  meet  at  fea,  is  not 
founded  upon  the  natural  Law  of  Nations , 

but  only  on  the  conventional  law  of  nations ; 

• 

it 
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it  cannot,  confequently,  be  extended  be¬ 
yond  the  limits  fixed  for  it  by  treaties. 

adly,  No  treaty  has  ever  granted  to 
belligerent  powers,  the  right  of  vifiting 
neutral  merchant  veffels  failing  under  the 
efcort  of  £hips  of  war.. 

jdly,  The  neutral  ftate  which  fhoukT. 
grant  fuch  a  right  over  the  vessels  of  its' 
iubjects,  which  it  convoys,  would  do  an 
a  <£t  ciifhonourable  to  i  tie  If,  as  it  would 
thereby  acknowledge  that  the  declara¬ 
tions,  which  it  makes  concerning  the  le¬ 
gality  of  the  commerce  of  thefe  vessels* 
do  not  deferve  any  confidence,. 

4thiy,  The  belllgerenr  powers  cannot: 
complain  with  jullice,  that  they  arerefu- 
fed  this  right,  fince  their  cruizers  not 
having  by  treaties  any  other  right  over 
vessels  not  convoyed,  than  that  ob. vifit¬ 
ing  their  papers ,  they  find  in  the  efcort 
granted  by  the  neutral  power,  an  addi¬ 
tional  fecurity  for  the  legality  of  the  com¬ 
merce  of  the  merchant  vessels  which  are 
failing  under  its  protection, 

K 

5 thly ,  The  commercial  treaties  con¬ 
cluded  in  thefe  latter  times,  agree  in  re¬ 
jecting  exprefsly,  all  vifit  of  neutral  vef¬ 
fels-  convoyed  by  fhips  of  wan 

6x  hly* 
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6thly,  The  illegality  of  fuch  vifit,  is 
acknowledged  by  the  belligerent  powers 
themfelves,  in  their  regulations  for  the 
privateers. 

7thly,  The  refufal  made  by  a  merchant 
veflel  not  convoyed,  to  fubnlit  to  the  vi¬ 
fit,  cannot  either  by  the  common  ( contu - 
mier)  Law  of  Nations,  or  by  treaties, 
bring  along  with  it  the  confiscation  of  the 
veflel,  and  ftill  lefs  that  of  the  cargo  :  the 
only  penalty  which  thence  naturally  flows 
is  the  obligation  under  which  thofe  who 
refufe  the  vifit,  are,  of  fupporting  the 
damages  and  the  rifques  which  may  re- 
fult  to  them  from  this  refufal.  It  is  true, 
that  the  particular  ordinances  of  the  ma¬ 
rine  of  fome  ftates,  pronounce  the  confis¬ 
cation  of  the  veflel  which  has  oppofed 
an  adtive  and  obftinate  refiftance  to  a  vi¬ 
fit  demanded  in  all  the  requifite  forms ; 
but  this  confiscation  takes  place  in  that 
cafe  alone,  and  cannot  be  extended  to  the 
cargo. 

8thly,  The  laws  pronounce  no  penalty 
for  the  cafe  of  a  mere  refufal  to  fubmit 
to  the  vifit,  when ‘it  is  not  accompanied 
with  an  active  and  real  refiftance. 

pthly,  Merchant  vessels  failing  under 
convoy,  can  fo  much  the  lefs  incur  the 

penalty 
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penalty  of  confiscation  by  reafon  of  fuch 
a  refufal,  as  they  are  fubject  to  the  ftriift- 
elt  fubordination  with  refpect  to  the  com¬ 
mandant  of  the  efcort. 

lothly,  The  Swedifh  vessels  cannot  be 
confiscated,  feeing  that  they  made  no 
effective  refiftance,  and  even  though  they 
fhould  have  made  fome,  it  would  not  be 
biameable  on  their  part,  feeing  the  orders 
which  they  received  from  their  comman¬ 
der,  and  the  illegal  manner  in  which  the 
Englifh  commander  has  proceeded  in  this 

nr*  •  * 

anair. 

uthly,  In  general,  this  bufinefs  cannot 
be  for  the  decifion  of  the  ordinary  tribu¬ 
nal  of  juftice,  but  it  ought  to  be  the  ob¬ 
ject  of  an  arrangement  negociated  be¬ 
tween  the  two  courts,  fince  it  is  clear  that 
the  Sw.edilh  commander  has  not  afled, 
but  according  to  the  precife  orders  of  his 
government. 


SECOND  PRINCIPLE. 

We  now  come  to  the  fecond  principle 
upon  which  the  Judge  of  the  Admiralty 
has  founded  his  fentence.  This  principle, 
which,  as  we  have  feen,  relates  to  the  me- 
lits  of  the  cale  (ciu  fond  dc  In  ectufef  is 

drawn 
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drawn  from  the  nature  of  the  Swedifh  car¬ 
goes,  which  the  Judge  pretends,  are  liable 
to  conrifcation,  as  being  merchandizes  com- 
pri fed  under  the  denomination  of  contraband 
in  wary  and  deftined  for  the  enemy's  ports. 

It  has  been  already  remarked  in  a  pre¬ 
ceding  page*,  that  according  to  the  natu¬ 
ral  Law  oj  Nations ,  there  are  no  merchan¬ 
dizes,  the  commerce  of  which  can  be  rea- 
lonably  prefcribed  to  neutral  nations,  un¬ 
der  pretence  that  they  are  contraband ; 
that  war  not  being  capable  to  change,  re¬ 
latively  to  belligerent  nations,  the  lituati- 
on  of  thofe  who  take  no  part  in  it,  the 
commerce  which  before  the  war  was  law¬ 
ful  for  thefe  latter,  ought  to  be  alfo  lawful 
pending  its  duration;  and  that  in  confe- 
quence,  the  fubjedls  of  neutral  powers 
cannot  be  deprived  of  the  right  of  felling 
to  belligerent  nations  the  articles  which 
ferve  for  war,  as  well  as  every  other  fort 
of  merchandize;  provided  always,  that 
they  obferve  in  this  refpedl  the  moil  Uriel 
impartiality,  and  that  they  are  as  ready  to 
carry  on  this  commerce  with  the  one  par¬ 
ty  as  with  the  other. 

From  this  principle  it  naturally  flows, 
that  the  reftridlion  by  which  theexporta- 

*  See  page  65. 
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tion  of  cetrain  merchandizes  to  the  enemy 
has  been  prohibited,  under  the  denomina¬ 
tion  of  contraband  in  zvar>  is  folely  founded 
upon  the  pojitive  Law  of  Nations  ;  and  that 
in  confequence,  no  power  has  a  right  to 
give  to  this  prohibition  a  greater  extent, 
than  what  it  has  by  the  treaties  and  the 
ufages  generally  adopted  by  civilized 
nations. — Tnis  law — -the  ?ieutral  flag  covers 
the  merchandize— being  become  prevalent 
and  generally  in  the  laft  century,  it  was 
eitablilhed  at  the  fame  time,  that  no  neu¬ 
tral  veffels  Ihould  be  laden  with  merchan¬ 
dizes  which  immediately,  and  in  their 
prelent  ilate,  might  be  imployed  in  war  \ 
luch,  for  example,  as  gunpowder,  artille¬ 
ry,  arms,  and  other  military  ftores.  Thefe 
are  the.  only  merchandizes  which  were  at 
firft  comprised  under  the  the  name  of  con¬ 
traband  m  war  ( contreband  de  guerre). 

The  treaties  concluded  by  Portugal  with 
England  in  1642  and  1654,  and  with  the 
United  Provinces  in  1661,  even  permitted 
that  thefe  merchandizes  fhouid  be  carried 
to  the  Spaniards,  who  were  at  that  time 
the  common  enemies  of  the  parties;  pro¬ 
vided  neverthelefs,  that  the  exportation 
was  not  made  through  Portuguese  ports. 
Spain,  in  a  treaty  concluded  m  1647  with 
the  Hanfeatic  cities,  grants  them  the  fame 

p  erniiffi.cn. 
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permiffion.  Other  treaties  of  the  fame 
aera  between  different  powers,  prohibit 
exprefsly  the  exportation  of  thefe  mer¬ 
chandizes  to  the  enemy ;  but  without  ex¬ 
tending  the  prohibition  beyond  that 
which  is  truly  and  immediately  necejfary 
to  war . 

By  the  treaty  of  1667  between  the  U ni~ 
ted  Provinces  and  Sweden,  it  was  exprefsly 
fiipulated,  that  not  only  coined  money, 
corn,  wine  and  oil,  but  further,  iron,  cop¬ 
per,  brafs,  hemp,  cordage,  planks,  pitch, 
and  tar,  Ihould  be  declared  free  merchan¬ 
dizes  ;  the  other  treaties  of  commerce  con¬ 
cluded  by  Holland,  in  the  feventeenth 
century,  with  France,  Spain,  and  Den¬ 
mark,  contain  the  fame  determination  re¬ 
latively  to  goods  contraband  in  war. 

The  Enfflifh,  inthecourfe  of  their  ma- 

O  1 

ritime  wars,  having  frequently  dillurbed 
the  commerce  of  the  Dutch,  the  latter 
obtained  in  1668,  by  a  commercial  trea¬ 
ty,  which  was  a  continuation  of  that  of 
Breda,  that  in  future  wars  none  ihould  be 
confidered  as  prohibited  merchandizes ,  ex¬ 
cept  arms,  and  other  inflruments  of  war  ; 
the  fame  fiipulation  is  to  be  found  in  the 
treaty  of  1674. 
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The  treaty  of  1669,  between  England 
and  Spain,  confirmed  by  ail  the  fubfe- 
quent  treaties,  in  the  24th  and  25  th  arti¬ 
cles  comprifes  only  arms  and  military 
ftores  under  the  denomination  of  contra¬ 
band,  and  declares  all  other  merchandizes 
lawful.*  The  treaty  of  1677,  between 
France  and  England,  and  the  pofterior 
treaties,  reft,  in  that  refpeft,  upon  the 
fame  bafis ;  as  alfo  thofe  concluded  in 
1753  and  1766  between  England  and 
Ruflia.  Although  the  treaties  of  Eng¬ 
land,  as  well  with  Denmark  as  with  Swe¬ 
den,  depart  in  fome  refpeCls  from  this  ge¬ 
neral  principle,  as  may  be  feen  hereafter, 
we  are  fully  authorized  to  conclude  from 
all  the  preceding  treaties,  of  which  it 
would  be  eafy  to  augment  the  lift,  that 
according  to  the  conventional  Law  of  Na¬ 
tions,  no  merchandizes  can  be  confidered 
as  contraband  in  war ,  but  thofe  deftined 
immediately ,  and  in  their  prefent  form,  for 
the  life  of  war  ;  and  that  the  very  fmall 
number  of  treaties  which  give  a  greater 
latitude  to  that  denomination,  ought  to 
be  confidered  as  particular  exceptions  to  the 

*  See,  Extracts  from  feveral  treaties  fubfifting  be¬ 
tween  Great  Britain  and  other  Kingdoms  and  States, 
fuch  articles  and  claufes  as  relate  to  the  duty  and  con- 
dud  of  the  commanders  of  his  majefly's  (hips  of  war  j 
the  3d  edition, London,  1758,  p.  89  and  90. 
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general  rule  ;  exceptions  which  cannot 
either  annihilate  the  rule,  or  confequent- 
ly  bind  other  dates  than  thofe  which  hav  e 
expreisly  confented  to  them. 

In  fupport  of  this  general  rule,  may  be 
cited  even  the  ordinances  of  the  French 
marine,  which  contain  fo  many  fevere  dif- 
pofitionsagaind  the  commerce  of  neutrals. 
That  of  Louis  XIV*.  declares  liable  to 
confiscation,  only  arms}  powder*,  and  mi¬ 
litary  Jlores  ^  alfo  horjes  and  equipages 
which  flail  he  exported  for  the  fervice  of  the 
enemy.*  And  this  rule  is  repeated  in  the 
regulations  of  the  21ft  of  October  1744, 
and  the  26th  of  July  1778,  article  1.  By 
thefe  three  ordinances,  the  confiscation 
is  pronounced  only  for  the  car go ,  and  not 
for  the  vejfel ,  with  the  refervation,  ne— 
verthelefsjOf  the  cafe  where  three-fourths 
of  the  entire  cargo  prove  to  be  contra¬ 
band  ;  in  which  cafe,  by  the  lall  ordi¬ 
nance,  the  veflel  itfelf  is  alfo  confiscated. 

It  is  true,  that  the  Englifti,  availing 
themfelves  of  the  preponderance  of  their 
marine,  to  do  dill  greater  injury  to  their 
enemies,  have  condantly  drove  to  extend, 

#  Ordinance  of  the  marine  of  i6Bi,  book  iii.  title  ix. 
article  2. 

as 


\ 

[  "5  ] 

as  far  as  was  poflible  for  them,  the  deno¬ 
mination  of  contraband  in  ivar.  They 
have  pretended  that  we  ought  to  com- 
prife  under  this  name,  not  only  that  wjaich 
is  immediately )  and  in  its  prejent  form,  for 
the  ufe  of  war,  but  alfo  that  which  is  fuf- 
ceptible  of  being  converted  to  that  ufe, 
and  which  may  be  equally  employed  by 
peaceable  individuals  as  by  the  belligerent 
fiats.  It  is  thus  that  timber  for  building, 
mafis,  cordage,  hemp,  pitch  and  tar, 
and  even provifions,  are  become  the  object 
of  their  prohibitions.  For  want  of  folid 
arguments  to  juftify  this  attack  upon  the 
Law  or  Nations  and  the  commerce  of 
neutrals,  they  have  fought  for  them, 
fometimes  in  the  particular  nature  of  the 
war,  and  fometimes  in  the  civil  and  cano¬ 
nical  law.  The  little  folidity  of  this  for¬ 
mer  argument  has  been  already  ihewn.* 
the  others  have  not  more.  Without  pre¬ 
tending  to  deny  that  the  refpedt  paid  in 
unenlightened  times  to  civil  and  canonical 
laws ,  is  the  fource  of  feveral  ufagescom- 
prifed  under  the  denomination  of  the 
Cufiomary  Law  of  Nations,  we  cannot  on 
that  account  confider  even  the  civil  law 
or  the  canonical  law,  as  a  general  code  of 
the  Law  of  Nations,  particularly  in  this  en- 

*  See  page  28—31. 
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lightened  age,  in  which  thefe  two  four- 
ces  of  modern  jurifprudence  havefo  much 
loft  their  credit :  their  application  to  the 
prefent  cafe  would  be,  befides,  fo  much 
the  more  ftrange,  as  the  prohibition  hill¬ 
ed  by  the  Roman  Emperors  extended  on¬ 
ly  to  their  fubjeCts,*  not  to  neutral  fo¬ 
reigners.  As  to  that  of  the  Popes,  it  con¬ 
fines  itfelf  to  interdicting  Chriftians  from 
felling  certain  merchandizes  to  Infidels , 
again  it  whom  they  were  at  the  time  car¬ 
rying  on  the  war  called  the  Crujades 
moreover,  would  it  not  be  ftrange  to  fee 
the  Englilh,  who  do  not  acknowledge  the 
authority  of  the  Emperors,  or  that  of  the 
Popes,  feeking  in  fome  fuperannuated  and 
obfolete  laws  of  thefe  two  powers,  the 
reafon  of  their  prefent  conduft  towards 
flares  who  glory  in  not  having  fubmitted 
more  than  themfelves  to  that  authority? 

*  See  C.  4.  Dig.  ad  Legem  full  am  Majejlatis ,  (liber 
xlviii.  tit.  iv.)  Lege  Julia  tenentur—  cujus  opera,  tlola 
malo,  hoftes  populi  boraani  commeatu,  armis,  telis, 
equis,  pecunia,  aliaque  quavis  re  adjedti  etunt.  The 
law  1  and  2  of  the  code  quae  res  exportari  non  debent 
(book  iv.  tit.  xli.)  forbids  the  exportation  to  barbarians, 
of  provifions  and  arms,  beeaufe  they  were  dangerous  to 
the  Homan  people.  It  is  fufficient  to  read  thefe  laws, 
to  feel  that  they  have  been  made  only  for  the Jubjecls  of 
the  empire ,  and  not  for  neutral  foreigners . 

f  L.  6.  X.  de  Tudaeis.  Fxtravag.  Comm,  eod,  tit.c.  2. 
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We  comprehend  the  injury  which  this 
pretention  of  the  hnglifh  mull  produce  to 
the  nations  of  the  north,  whole  principal 
commerce  confifts  in  this  fame  building 
timber,  and  other  articles  fit  for  the  con- 
liruclion  of  flaps,  to  which  they  feek  to 
extend  their  prohibitions.  Denmark 
and  Sweden  have,  in  confequence,  fever- 
al  times  united  to  fet  bounds  to  them,  ei¬ 
ther  by  alliances  or  by  reprifals,  and  this" 
was  in  fact  one  of  the  determining  caufes, 
and  one  of  the  principal  objedts  of  the 
armed  neutrality  *.  Among  the  funda¬ 
mental  rules  adopted  at  that  cera,  it  was 
eflablifhed,  that,  with  the  refervation  of 
the  cafe  where  there  fhouldexiftfome  trea¬ 
ty  containing  exprefsly  a  contrary  ftipula- 
tion,  no  belligerent  power  fhould  confi- 
der  as  contraband  in  war,  other  merchan¬ 
dizes  than  thofe  which  might  directly, 
and  in  their  prefent  form,  he  ufed  for  war, 
as  they  are  Ipecified  in  the  ioth  and  nth 
articles  of  the  treaty  of  commerce  between 
Rufliaand  Great  Britain.  The  ioth  arti¬ 
cle  of  that  treaty  declares  all  commerce 
free,  except  that  of  military  fores ,  or  ex¬ 
ports  for  a  blockaded  city .  The  ntbra>ti- 
cle  defignates  as  contraband  in  wqry  can - 
non.  mortars ,  firelocks  y  pifolsy  aUchotfier 

*  See  p^ge  14—17. 
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fire-arms,  bombs ,  grenades,  bullets ,  flints, 
matches ,  powder ,  jaltpetre,  fulphur,  cuiraf- 
Jes,  pikes ,  fwords ,  cartridges ,  cross-belts , 
[addles^  harnefs  ;  when  the  fie  articles  are 
found  on  board,  in  a  greater  quantity  than 
is  necejfary  for  the  veffel,  the  crew,  and  the 
pajfengers • 

It  was  eftablifhed  befides,  that  they 
fhould  confine  themfelves  to  the  confisca¬ 
tion  of  the  contraband  merchandizes  found 
on  board,  but  that  they  fhould  not  be  at 
liberty  either  to  detain  the  veffel,  the  paf— 
fengers,  or  the  remainder  of  the  cargo,  or  to 
give  any  further  interruption  to  their  voy¬ 
age*. 

All  the  powers  which  took  part  in  the 
armed  neutrality,  adopted  thefe  principles, 
which,  as  has  been  feen,  were  acknow¬ 
ledged  in  July  and  Augull  1780,  by 
.  France,  Spain,  and  Holland.  England 
was  lefs  explicit :  fhe  confined  herfelf  to 
declaring  that  fhe  adhered  «  to  the  terms 
«  of  different  treaties  fubfifiing  with  the 
cc  neutral  powers  ;  that  the  reciprocal 
«  rights  and  duties  are  evidently  marked 
«  out  by  the  Solemn  engagements,  which 
cc  (faid  fhe)  would  become  illufory ,  if  they 

*  See  Martens,  vol.  i.  p.  145,  14 6. 
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rt  cauld  be  changed  otherxvife  than  by  mu~ 
«  tual  confetti.”* * * §  y 

Since  that  atra,  all  the  treaties  in  which 
mention  is  made  of  contraband  in  war 
contain  determinations  conformable  with 
the  principles  of  the  armed  neutrality. 
Great  Britain  herfelf  has  admitted  them 
in  the  treaties  which  fhe  has  recently  con¬ 
cluded  with  the  feveral  European  pow¬ 
ers.  Such  are  her  treaties  with  France 
of  the  date  of  the  26th  of  September  1786 
articles  22  and  23  ;f  and  with  Ruffia,  of 
the  25th  March  1793,  article  4,  which 
confirms  that  of  i766.§  It  is  exprefsly 
declaied  in  the  former  of  thefetwo  trea- 
tieSj  that  the  timber  for  building,  as  well 
as  troti,  hemp,  pitch,  and  tar,  are  merchan- 
dzzes  free,  and  of  which  the  importation  is 
lawful  Ey  the  28th  article  it  is  deter¬ 
mined,  that  the  merchandizes  contraband 
in  war,  can  alone  be  confiscated  ;  but  that 
r‘s  t0  t^e  vfijfeland  the  furplus  of  the  car^o 
they  muft  be  releafed ;  and  that  if  the  cap¬ 
tain  Oilers  to  give  up  on  the  fpot,  the 

*  See ‘n  the  CoIleaion  of  Claus -x  25,  the  anfwer 

Cr‘tal"°‘  the  Ift  July  1 7 So,  p.  ,46;  that 
cr  the  Court  of  France  of  the  2*7th  Ta5'''  n  r  <  •  a 

that  of  Spain,  7th  article,  p.  Ijy7  J  h  P'  '44i  and 
1  Martens,  vol.  iii.  p.  694  and  695. 

§  AP.TF.NSj  VOa.  V»  p.  21^. 
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prohibited  merchandizes  on  board,  he 
muft  not  be  in  any  manner  prevented  from 
continuing  his  voyage . 

If  there  exifts,  then,  any  principle  ge¬ 
nerally  acknowledged  in  the  conventional 
law  of  nations ,  with  refpeffc  to  contraband 
in  war ,  it  is,  that  we  muft  confider  as  fuch 
only  the  merchandizes  which  ferve  imme¬ 
diately  ,  and  in  their  p ref ent  form  for  war , 
or,  to  ufe  another  expreflion,  only  the 
arms  and  military  fores  properly  fo  called  ; 
unlefs  particular  treaties  eftabliih  the  con¬ 
trary  ;  to  which  cafe  the  rule  of  law  na¬ 
turally  applies  itfelf ;  volenti  non  fit  injuria* 
Sulphur  and  falt-petre  can  alone  be  confi- 
dered  as  an  exception  to  this  general  rule, 
and  are  comprifed  under  the  denomina¬ 
tion  of  contraband  in  war  ;  becaufe  no 
doubt  the  principal,  and  mo  ft  common 
ufe  of  thefe  two  merchandizes,  is  to  be 
converted  into  gunpowder ,  an  article 
which,  in  our  days,  is  confidered  as  of  the 
firft  neceflity,  and^  as  we  may  fay,  ejfoi- 
tial  to  war . 

It  is  confequently  inconceivable,  that  a 
man  fo  enlightened  as  Sir  William 
Scott,  fiiould  advance  in  his  judgment 
as  a  fettled  point,  that  hemp ,  pitchy  and 
Mr,  are  now  comprifed  under  the  deno¬ 
mination 
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mination  of  contraband  in  war ,  although, 
adds  he,  thcfe  articles  were  not  conftdered 
as  fuch  at  the  tune  when  TLngland  concluded 
its  commercial  treaty  with  Szveden ,  (that  is 
to  lay,  in  1761)  or,  at  leafl  in  1651  ,  the 
<zra  of  the  treaty  in  which  Whitlock  was 
employed  under  Cromwell,  and  which 
ferves  as  the  bafis  for  that .  For  not  only 
hemp,  pitch,  and  tar,  are  neither  arms  or 
military  fores ,  but  they  do  not  even  enter 
into  their  compofition.  The  denomination 
which  the  judge  gives  to  thefe  merchan¬ 
dizes,  is  fo  much,  the  more  inconceivable, 
as  he  has  not  dared  to  extend  it  to  iron , 
which  conftitutes  a  confide'fable  part  of 
the  Swedifh  convoys  ;  although,  in  fadl, 
iron  is  of  the  greateft  and  molt  immedi¬ 
ate  importance  for  war,  as  it  enters  into 
the  compofition  of  all  arms  whatfoever . 

If  the  aflertion  of  the  Judge  of  the  Ad¬ 
miralty  were  founded,  it  mu  ft  be  matter 
of aftonilhment,  that  towards  the  middle 
ol  the  feventeenth  century,  that  which 
ought  to  be  regarded  as  contraband  in 
war?  fhould  nave  been  fpecified  in  a  more 
equitable  and  clear  manner  than  at  the 
prefent;  for  it  is  evident  thatif  we  com¬ 
prise  under  this  name,  the  merchandizes 
which  after  various  preparations,  ferve 
equally  for  the  military  and  mercantile 
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marine,  the  commerce  of  neutrals  would 
be  expofed  to  multiplied  and  endlefs  chi¬ 
caneries  ;  and  that  there  would  be  no 
other  bounds  to  prohibitions,  than  thofe 
of  the  convenience  and  the  caprice  of  the 
belligerent  powers. 

To  eftablifti  fuch  a  ftrange  affertion, 
would  require,  no  doubt,  very  refpedla- 
ble  and  exprefs  authorities.  Thofe  which 
the  Judge  of  the  Admiralty  cites,  reduce 
themfelves  to  thefe  three : 

i  ft,  A  paftage  from  Valin,  which  ftates 
that  the  materials  fit  for  the  building  of 
fhips  are  confidered  at  prefent,  and  lince 
the  commencement  of  this  century,  as  con¬ 
traband  in  war ,  which,  fays  he,  was  not 
the  cafe  formerly,  adly,  Alike  decifion 
of  Vattel;  and  3dly,  The  convention 
paffedin  1780,  between  Great  Britain  and 
Denmark,  to  explain  the  commercial  trea¬ 
ty  of  1670. 

ift,  As  to  the  work  of  Valin,  itisef- 
fential  to  obferve  in  the  outfet,  that  it  was 
compofed  before  France  had  taken  part 
in  the  American  war,  and  confequently  be¬ 
fore  the  armed,  neutrality  had  eftablilhed 
the  principles,  equally  wise  and  invaria¬ 
ble,  above  related,  with  refpedito  contra¬ 
band 
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band  in  war :  principles  to  which  all  the 
civilized  nations  have  fince  that  time  con¬ 
formed  in  all  their  treaties,  with  the  re- 
fervation  of  one  or  two  cafes,  where  dif¬ 
ferent  ftipulations  have  been  dictated  by 
particular  circumflances.  We  might  then 
pafs  over  Valin,  for  having  badly  an¬ 
nounced  before  the  American  war,  prin¬ 
ciples  which  have  not  become  really  uni¬ 
versal  and  inconteftible ,  except  fince  that 
aera;  but  can  we  fliew  the  fame  indul¬ 
gence  to  Sir  William  Scott,  who,  in 
referring  to  the  authority  of  that  lawyer, 
in  fupport  of  an  opinion  which  he  main¬ 
tains  to  be  prevailing  now  in  17995  evident¬ 
ly  commits  an  anachronifm  ? 

We  remark  befides,  that  the  facts  upon 
which  Valin  fupports  his  propcfition*, 
cannot  ferve  as  a  bafis  for  any  general 
principle  of  the  Law  of  Nations.  Thefe 
fadtsare,  in  the  firjl  place,  that,  in  1704, 
trance  declared  pitch  contraband  in  war ; 
faving  fuch  as  fhould  be  found  on  board 
Swediili  veffels,  feeing  that  this  was  a  pro¬ 
duction  of  their  country ;  in  the  fecond 
place y  that  by  the  treaty  of  commerce 
with  Denmark,  of  the  23d  ofAugufi  1742., 
pitchy  jail-cloth ,  hemp ,  cordagey  majlsy 

*  See  Valin’s  new  Commentary  upon  the  ordinance 
cf  the  French  marine  of  i6&i,  vol.  ii,  p.  2 64 
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and  building  timber,  are  all  alike  confider- 
ed  as  being  contraband. 

The  firft  of  thefe  facts  is  a  mere  deter¬ 
mination  of  the  moment,  occafioned  by 
the  extent  which  England  came  to  give 
her  prohibitions,  and  which  cannot,  con- 
fequently,  be  conlidered  as  a  general  and 
permanent  law.  And  fo  far  from  the 
Judge  being  able  to  draw  from  thence 
any  conclufion  favourable  to  his  opinion, 
it  may  be  feen,  on  the  contrary,  by  the 
exception  which  it  contains  in  favour  of 
Swediih  commerce, that  neither  the  court 
of  France,  nor  probably  rhat  of  England, 
confidered  themfelves  pofTefiTed  of  pow¬ 
er  to  prohibit,  under  the  title  of  contra¬ 
band  in  war ,  the  commerce  which  a  neu¬ 
tral  ftate  carries  on  in  its  own  productions. 

With  refpect  to  the  2d  fact,  as  the  quef- 
tion  relates  to  a  particular  treaty  between 
France  and  Denmark,  relative  to  home 
productions  foreign  to  thefe  two  countries, 
there  cannot  thence  refult  any  thing  pre¬ 
judicial  either  to  Sweden,  or  the  com¬ 
merce  which  every  neutral  ftate  has  a 
right  to  carry  on  in  the  productions  of  its 
own  foil.  This  is  what  Sir  William  would 
have  acknowledged,  if  he  had  taken  the 
trouble  to  compare  the  conclufion  of  Va- 
UN  with  the  premifes  of  his  argument. 

It 
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It  has  nor,  moreover,  come  to  my 

knowledge,  that  the  French  tribunals 

have  ever  confidered  as  contraband 

in  \xar.  any  other  articles  than  thofe  which 
^  * 

have  been  declared  fuch  by  the  ordinance 
of  1681,  uniefs  authorized  to  do  fo  by  an 
exprefs  treaty  with  home  particular  pow¬ 
er.  On  this  point  the  practice  reits^  as 
w  ell  as  the  ordinance  upon  principles 
perfectly  juft.  The  conduct  of  this  pow¬ 
er  during  the  American  war,  comes  in 
fupport  of  my  aflertion.  According  to 
the  declaration  of  the  cabinet  of  Ver- 
failles,  France  took  part  in  the  war,  only 
to  defend  the  liberty  of  maritime  commerce 
againfi  the  ufurpations  of  England.  And 
at  the  time  when  the  powers  of  the  north 
had  declared  their  intention  to  maintain 
that  liberty,  fo  far  as  concerned  neutrals, 
the  court  of  France,  by  formal  orders  ad- 
dreffed  to  the  Admiral  and  Courts  of  Ad¬ 
miralty,  of  the  dates  of  the  23d  and  30th 
of  May,  and  the  7th  of  Auguft  1780,* 
forbid  the  detention  of  neutral  veffels 
and  particularly  of  the  Ruffian,  and  Swe- 
difh,  the  Danifli  and  the  Dutch,  faring 
the  caje  where  thefe  veffels  fhould  carry  to 

the  enemy  contraband  merchandizes,  fuch  as 

^  oee  The  Cede  oj  Prizes ,  printed  bp  order  of  the 
King  at  Pam  1784,  4to.  vcl*  ii.  pages  867,  868,  876, 
and  pages  886—887. 
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arms  of  any  kind  whatsoever ,  or  military 
fores.  Up  to  the  prefent  revolution,  the 
French  government  has  been  conftantly 
faithful  to  that  principle  in  all  its  treaties 
fubfequent  to  the  American  war,  namely, 
in  thofe  with  North  America,  England, 
RiifTia,  Mecklenbourg,  and  the  city  of 
Hamburgh. 

i 

This  expofition  is  fufficient,  to  {hew 
that  the  opinion  of  Valin  has  no  weight 
in  this  cafe  ;  ifolated,  it  proves  nothing 
againft  the  general  cuiiom  of  Europe,  and 
when  we  compare  it  with  the  practice  of 
the  French  government,  upon  which  he 
feems  to  with  to  found  it,  we  come  to  a 
refult  diametrically  contrary  to  that  which 
the  Judge  of  the  Admiralty  has  drawn 
from  it  in  his  fentence. 

adly.  The  obfervations  which  have 
been  made  upon  Valin,  are  in  a  great 
part  applicable  to  the  opinion  of  Vattel, 
that  timber ,  and  every  thing  which  ferves 
for  the  conf  ruction  and  fitting  out  of  flips  of 
war ,  are  pofitively,  in  our  time,  confider- 
ed  as  contraband .  His  work  appeared  at 
London  in  1758,  an  aera  when  the  prin¬ 
ciples  upon  this  point  were  not  fixed, and 
when  the  fuperiority  of  the  Englilh  na¬ 
vy,  and  the  example  oTthe  treaty  which 

Denmark 
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Denmark  had  unfortunately  concluded 
with  France  in  1742,  gave  room,  on  the 
part  of  England,  to  the  moft  extravagant 
pretenfions  ;  and  by  a  fophilm  common 
enough  to  many  authors,  he  takes  thefe 
pretenfions  for  an  acquired  right .  Affiared- 
ly  Vattel  could  not  have  fallen  into  this 
error,  if  he  had  written  at  the  fame  time 
wnen  the  Judge  of  the  Admiralty  pro¬ 
nounced  his  fentence  ;  or,  at  lea  11,  lince 
that  multitude  of  treaties  which  fexve,  as 
we  may  lay,  tor  the  complement  and  func¬ 
tion  of  the  principles  of  the  armed  neutra- 
lity.  This  author  obferves,  that  the  an¬ 
cient  ulage  was  infinitely  more  favoura¬ 
ble  to  neutrals  than  that  ofi  his  cwn  tune  \ 
feeing  that  before  it,  the  belligerent 
powers  confined  themfelves  to  th tfeizurc 
of  the  cctraband  merchandize,  on  reim- 
burfzng  the  owners  their  value.  In  fpeak- 
ing  of  the  more  rigid  practice  which  came 
to^  be  introduced,  he  ufes  exprefTions 
wnich  are  far  from  importing  an  appro¬ 
bation,  and  which  even  announce  doubt. 
Ihe  cufiotns  of  Europe ,  fays  he,  appear  at 
this  day  to  be  generally  fixed.  See.  We 
may  caniy  perceive  how  much,  upon 
what  relates  to  contraband,  his  opinion 
has  been  lightly  formed,  fince  he  com- 
prifes  provifions  themfelves  under  this  deno¬ 
mination,  in  the  cafe  where  one  of  the 

belligerent 
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belligerent  powers  fhouid  flatter  itfelf 
with  ftarving  its  enemy.  In  fine,  Vatt- 
el  appears  to  fall  into  a  plain  contradicti¬ 
on,  when  he  pretends  that  a  neutral  ftate 
does  not  fail  in  its  neutrality  by  fur  n  idling 
itfelf,  by  land  conveyance,  military  fores 
to  belligerent  powers while  he  affirms 
that  the  fubject  of  this  fame  neutral  ftate 
cannot  carry  no  the  fame  commerce  by 
fea,  nor  merely  furnifh  the  fubjecls  of  a 
belligerent  power  with  materials  ft  for 
the  building  of  flips,  without  being  guilty 
of  an  illicit  act. 

Datveniam  corvis,  vex  at  cenfura  columbas. 

If  Vattel  has  only  meant  to  take  no¬ 
tice  of  what  was  the  ufage  of  his  own 
time,  the  reproach  of  contradiction  falls 
upon  the  powers  :  but  how  is  it,  that  an 
author  who  propofes  to  himfelf  to  en¬ 
quire  into  the  eternal  and  invariable  prin¬ 
ciples  of  the  natural  Law  of  Nations ,  has 
made  no  obfervation  upon  this  point? 
We  cannot  prevent  ourfelves  from  per¬ 
ceiving,  that  relatively  to  the  war  by 
land,  he  fpeaks  for  his  countrymen,  the 
Swifs,  and  relatively  to  the  war  by  fea, 
in  favour  of  the  Englifh;  among  w horn 
he  was  fettled. 

3dly, 
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3diy,  The  third  authority  to  which  the 
Judge  of  the  Admiralty  has  recourfe  to 
juitify  his  aflertion,  is  the  convention 
palled  in  1780*  between  Great  Britain  and 
Denmark,  in  explanation  of  the  treaty  of 
1670*.  By  that  convention,  not  only  arms 
and  military  fores,  but  farther,  timber  for 
building ,  pitch  orrojin ,  fleet  copper,  fails , 
hemp  and  cordage ,  and  generally  everything 
that  ferves  dirt  dily for  the  equipment  of  flips, 
is  declared  contraband  :  unwrought  iron, 
and  deal  planks,  however,  excepted. 

Even  though  this  extenfion  of  the  word 
contraband  fhould  be  found  inferted  in  all 
the  treaties  of  England  with  the  other 
European  powers,  or,  at  leaf!,  in  the 
greateft  number  of  them,  the  confequence 
which  the  Judge  of  the  Admiralty  draws 
from  it,  though  not  as  vicious  as  it  is  new, 
would  be  very  far  from  being  legitimate, 
for  how  could  England,  who  maintained 
with  reafon  in  1780, j*  that  treaties  would 

*  This  convention  is  dated  St.  James's  the  4th,  ami 
was  ratified  at  Bredenfburg  the  21ft  July  1780,  It  may 
be  feen  in  French,  German,  Danifh  and  Engliih,  in 
Hennings  Sammtung  von  ftaats — Schriften  wahrend 
des  See-Krieges  von  1776  bis  1783,  2  ter  Band,  A!to- 
na  1786,  p.  1 00 —  1 04  ;  and  in  Clausfn,  Celled  ion  of 
Treaties  in  the  Reign  of  Christian  VIT  p,  140,  141. 
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hecfttn?  illufory y  if  they  could  he  changed 
fitherwife  than  by  mutual  consent — how,  I 
lay,  could  fhe.,  without  the  exprefs  con - 
fent  of  Sweden ,  fubjeft  it  to  obligations 
which  refult  from  the  treaties  made  with 
the  other  powers,  and  which  are  in  direSl 
oppolition  to  thofe  which  ferve  for  the 
balls  of  her  relations  with  it  ?  But  how 
much  will  not  this  confequence  appear 
infupportable,  if  we  confider  that  the  dif- 
pofition  of  which  he  fpeaks,  ahfolutely 
concerns  none  but  Denmark ,  and  that  it  was 
owing  to  a  c\r cum  fame  peculiar  to  that 
power  alone.  We  have  already  had  oc- 
cafion  to  obferve,*  that  by  the  treaty  of 
commerce  of  the  23d  of  Auguft  1742, 
between  France  and  Denmark,  the  prohi¬ 
bition  of  contraband  merchandizes  ex¬ 
tended  particularly  to  naval  ltores,  fuch 
as  pitchy  fail-clot hy  hempy  cordage ,  and 
building  limber .  From  thence  it  refults, 
that  as  long  as  a  like  claufe  was  not  ad¬ 
ded  to  the  treaties  fub lifting  between 
Great  Britain  and  Denmark,  the  fubjefts 
of  this  latter  power  might  freely  export 
to  France,  and  to  its  allies,  thefe  lame 
naval  fores ,  the  exportation  of  which 
was  forbidden  to  them  with  regard  to 
Great  Britain.  It  was  to  put  an  end  to 

*  Sec  page  138. 
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this  ftate,  which  gave  occafion  on  the 
Part  of  the  Englifh  government  to  a  re¬ 
proach  of  partiality  in  favour  of  France 
that  the  court  of  Denmark,  confented.  to 
the  difpofition  contained  in  the  explana¬ 
tory  con  vention  of  the  4th  of  July  1780  5 
a  difpofition  fo  contrary  to  the  principles 
of  that  court,  that  in  all  the  treaties  which 
it  has  concluded  fincc  that  time  with 
other  powers,  it  has  conftantiy  infifted  to 
infei  t  the  word  contraband  in  war  in  its; 
proper  fignification,  and  that  moil  uni- 
verfally  admitted  by  all  the  Europea m 
powers,  by  confining  it  folely  to  that 
which  is  really  arms  and  military  feres 
and  expiefsly  declaringyke  and  lawful 7 
the  commerce  of  thofe  very  merchandi¬ 
zes  which  the  Judge  of  the  Admiralty 
would  have  confidered  as  proferibed  in. 
time  of  war  by  the  common  law  of  Euro¬ 
pean  nations.*  This  difpofition  of  the 

treaty 

*  We  ™ay  con ful t  upon  this  fubjed  -  tft,  The  treaty 
Of  Denmark  with  Ruflia,  of  the  8  19th  of  O&ober  1782, 
article  21  (which  is  to  be  found  in  Martens,  voh  ii.  pi 
293  and  298  ;  and  in  Clausen,  p.  180—183)  by  which 
it  is  exprefsly  declared,  that  none  but  the  following  arti¬ 
cles  are  comprifcd  under  the  lilt  of  contraband ,  as  cannon, 
mortars,  fire-arms,  piltols,  bombs,  grenades,  bullets, 
balls,  fire-locks,  flints,  matches,  powder,  faltpetre,  ful- 
phur,  cuirafles,  pikes  fwords,  belts,  pouches,  faddles  and 
bridles,  excepting  neverthelefs  the  quantity  which  may¬ 
be  neceflary  for  the  defence  of  the  *effd,  &c.  and  that 

ail 


[  x3*  ] 


treaty  of  1780,  between  Great  Britain  and 
Denmark,  is  rjot  then,  as  the  Judge  pre¬ 
tends,  a  change  in  the  general  rule ;  but 
merely  an  exception  to  that  rule,  which 
concerns  thefe  two  powers  only.  And 
we  have  already  {hewn,  that  iince  the 
time  this  exception  has  taken  place,  the 
general  rule  is  become  Hill  more  univerfal 
in  the  practice,  and  that  it  has  been  con¬ 
firmed  by  analogous  difpofitions  on  the 
part  offeveral  European  powers,*  and  by 

all  other  articles  'whatfoever  not  here  deftgnated ,  fhall  not  be 
liable  to  confiscation,  and  consequently  foall  pafs  freely 
*i without  being  JubjeEled  to  the  leaf  difficulty.  2dly,  1  he 
treaty  of  Denmark  with  the  Republic  of  Genoa,  of  the 
30th  of  July  1789  (fee  Martfns,  vol,  iv  p.  537,  and 
Clausen,  p.  254)  the  6th  article  of  this  treaty  declares 
in  the  fulled  detail,  every  thing  meant  by  contraband  in 
"war  ( contrebande  rmlitaire  ;  J  and  the  7th  article  contains 
the  enumeration  of  the  lawful  merchandizes ,  among 
which  are  particularly  contained  pitch  or  rofin,  fails  and 
cfoth  of  Olonne,  hemp,  and  cordage,  timber  for  build¬ 
ing  and  carpenters’  work,  which  are  permitted  mer¬ 
chandizes  which  may  be  fold  and  exported,  even  to  pla¬ 
ces  held  and  occupied  by  an  enemy  of  one  of  the  two 
contracting  powers  ;  provided  thefe  places  fhould  not 
be  befieged  or  blockaded* 

*  By  the  new  Pruffian  code,  §  203  and  following, 
there  is  nothing  but  arms  and  military  fores  which  can 
be  declared  contraband  ;  and  malts,  building  timber,  cor¬ 
dage,  fail-cloth,  hemp,  pitch,  grain,  and  other  articles 
which  may  be  employed  in  war  after  having  undergone 
a  preparation  ;  as  alfo  horfee^  are  confidered  as  free  and 
lawful  merchandizes* 
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folemn  treaties,  particularly  by  thofe  which 
Great  Britain  herfelf  has  conclued  as  well 
with  France  as  with  Ruffia.* 

After  having  Ihewn  the  futility  of  the 
reafoning  by  which  the  Judge  of  the  Ad¬ 
miralty  pretends  to  prove,  that  according 
to  the  Law  of  Rations  now  exilling,  naval 
fiores,  and,  in  particular,  fitch,  tar,  and 
hemp,  are  reputed  contraband,  I  am  un¬ 
doubtedly  difpenled  with  from  anfwering 
the  argument  which  he  would  draw  from 
a  judgment  given  in  1750,  by  the  Lords 
of  Appeal  in  matter  of  prizes,  in  the  cafe 
of  the  Maidsgoede  Help,  by  which  a  cargo 
of  pitch  and  tar,  although  Swedijh  pro¬ 
duce,  on  board  a  Swedijh  vejfel,  was  confis¬ 
cated  as  contraband,  becaule  it  was  defin¬ 
ed  for  a  French  port.  The  refpect  of  the 
Englifh  for  the  decifion  of  their  luperior 
courts,  is,  no  doubt,  very  proper  in  all  the 
cafes  where  neither  the  law  or  treaties 
have  laid  down  fixed  rules ;  but  when 
thefe  decifions  are  in  contradiction  either 
to  a  law  or  a  clear  prefife  treaty,  to  take 
them  for  the  rule  of  a  fubfequent  judg¬ 
ment,  is  to  fubftitute  the  violation  of  the 
law  for  the  law  itfelf;  it  is  to  be  found 
injuftice  upon  injuftice.  The  Englifh  go- 

*  See  page  132. 
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verment  has  fo  well  felt  this  truth,  that 
fince  that  judgment,  as  the  Judge  of  the 
Admirality  has  the  candour  to  acknow¬ 
ledge,  initead  of  confifcating  thefe  arti¬ 
cles  on  board  Swedifh  vefl'els,  it  has  con¬ 
fined  itfelf  to  [reventing  that  they  Ihould 
be  carried  into  the  enemy,  and  to  applying 
them  to  its  own  ufe,  on  indemnifying  the 
owner.  Although  this  pretended  right  of 
pre-occupation  and  pre-emption  (as  the 
Judge  calls  it) ,  which  the  Englifh  claim  in 
this  particular,  be  contrary  to  their  trea¬ 
ties  with  Sweden,  it  proves  at  leaft,  in 
an  evident  manner,  that  before  Sir  Wil¬ 
liam  ScQ|*TT,  the  Englilh  go  verment  did 
notconlider  pitchy  tary  and  hemp ,  onboard 
Swedifh  vejfels,  as  comprifed  under  the  de¬ 
nomination  of  contraband  in  war. 

It  is  then,  on  the  part  of  the  Judge,, 
a  very  bold  oppinion  to  which  he  refers 
*  twice  in  his  judgment,  when  he  fays,  that 
a  at  the  aera  of  the  firft  treaty  between 
«  England  and  Sweden,  negotiated  by 
c<  Whitlock,  the  nature  of  thefe  merchan¬ 
ts  dizes  had  been  fub'^eSl  to  difficulty ,  and 
<c  that  in  confequence,  they  chofe  to  leave 
«  the  quefion  undecided ,  by  obferving  in 
t<  that  treaty,  and  the  following,  a  pru~ 
ct  dent  film  e  upon  thefe  articles/’  But 
«  that  in  the  fequel,  the  doul  t  has  been  re¬ 
moved 
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moved  by  the  fubfequent  confent  and  general 
practice  of  Europe*  For  if  it  were  fo,  we 
could  fcarcely  conceive,  that  inftead  of 
conf fearing  thefe  articles  as  contraband , 
they  ftiould  have  confined  themfelves  in 
England,  to  the  mere  tight  of  pre-occupa¬ 
tion  and  pre-exemption  of  which  the  judge 
fpeaks, 

We  come  now’  to  prove,  that  the  fubfe- 
quent  confent  and  general  practice  of  Europe , 
agree  in.. ranking  the  articles  to  which 
the  queftion  relates,  among  the  free  and 
lawful  merchandizes  :  fuppofing  for  the 
moment,  that  according  to  the  law  uni- 
veifally  received  in  Europe,  they  are  re¬ 
ally  contraband ,  and  as  even  in  that  cafe 
nothing  could  thence  refult  prejudicial  to 
the  treaties  of  commerce  between  Eng¬ 
land  and  Sweden,  i i  clear  and  preeije ,  let 
us  fee  whether  it  be  true,  as  the  Judge 
pretends,  that  by  thcle  fame  treaties,  the 
queftion  remains  doubtful  and  undecided 
between  thefe  two  powers. 

The  firft  of  thefe  treaties,  negociatcd 
by  Whitlock  with  Queen  Christine, 
under  Cromwell,  in  1651,  has,  accord¬ 
ing  to  the  report  of  the  Judge,  ferved  as 
a  bafis  for  fubfequent  ueaties  ;  the  three 
others,  polterior  to  the  Reftoration,  were 

concluded 
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concluded  by  King  Charles  II.  with 
King  Charles  XL  one  of  the  fuccelfors 
of  Christine.  Two  of  them  are  dated 
London,  the  ill  Oct.  1661,  and  21ft  Q£te 
1664  ;  and  the  laft,  Stockholm  the  ill 
March,  1665, 

If  we  attend  to  the  circtlmftances  in 
which  England  was  placed  at  the  aera  of 
the  treaty  of  Whitlkck,  and  of  the  ne- 
ceflity  which  Cromwell  was  under,  of 
conciliating  Sweden  to  ferve  him'for  a 
counterpoife  ag2Thft  Denmark  and  Hol¬ 
land,  which  favoured  the  Stuarts,  we 
ihall  not  be  aftonilhed  that  the  conditions 
of  that  treaty  Ihould  have  been  advanta¬ 
geous  to  Sweden.  This  is  what  refults 
from  the  papers  themfelves  of  the  nego- 
ciator  Whitlock,  printed  in  England. 
We  fee  by  that  treaty,  that  the  producti¬ 
ons  of  the  foil  of  Sweden,  fuch  as  irony 
copper ,  building  and  carpenter's  timber , 
majls ,  hemp ,  pitch  and  tar ,  were  not  com- 
prifed  in  the  enumeration  of  contraband 
merchandizes ,  but  coined  money  ;  a  difpo- 
fition  prejudical  to  Englifh  commerce, 
but  ufeful  to  Sweden,  in  cafe  fhe  fhould 
find  herfef  ar  war  with  Ruffia  or  Poland, 
countries  deftitute  of  fpecie.  This  treaty 
concluded  by  Sweden  with  the  ufurper 
Cromwell,  having  giving  place  to  a 

treaty 
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treaty  with  the  legitimate  fovereign  of 
England,  the  following  is  the  lift  of  the 
articles  which  were  declared  contraband  in 
war,  by  the  nth  article  of  the  treaty  of 
1661,  and  which  it  was  confequemly  for¬ 
bidden  to  the  contracting  parties  and  their 
fubjeCts  to  carry  to  the  enemy— Coined 
money,  proviiions,  arms,  firelocks  or 
their  locks,  and  other  things  belonging  to 
them  ,*  bullets,  powder,  matches,-  pikes, 
fwords,  blades,  halberts,  cannon,  mor¬ 
tars,  petards,  grenades,  crofs-belts,  ftlt- 
petre^  muskets,  balls,  helmets,  bucklers, 
cuiraffes,  and  feveral  other  articles  of 
mat  kind  ,  foldiers,  horfes,  and  every 
thing  belonging  to  the  equipment  of 
hories :  fcabbards,  belts,  and  every  other 
inftrument  of  war.”  As  to  what  concerns 
the  articles  relatively  to  the  marine,  it  is 
fimply  Hated  “  that  neither  party  ought  to 
give  veffels  of  war  or  tranfports  to  th<^  ene¬ 
mies  of  the  other  contracting  party,  un- 
iefs  it  fhould  be  willing  to  expole  itfelf 
to  this,  that  they  fhould  be  regarded  as 
lawful  prize,  without  being  able  to  hope 
for  their  recovery/'’  From  whence  we 
fee,  that  if  we  except  coined  money  and 
provifions,  this  treaty  does  not  comprife5 
under  the  denomination  of  contraband^ 
any  thing  but  arms,  military  ftores,  pro-* 
perlv  fo  called,  foldiers  and  horfes,  Ihips 

5  ,  of 
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-of  War  and  tranfpofts,  but  not  the  origi¬ 
nal  materials  zvkickferve  for  the  conduc¬ 
tion  or  equipment  of  fit ps. 

If,  inftead  of  this  long  and  detailed  enu- 
ftneration,  the  article  in  queftion  haehcon- 
tained  but  a  vague  and  general  expremon, 
fuch  as  this— 4<  coined  money ,  provifions , 
arms,  ammunition,  and  other  things  f erring 
for  war  'by  land  and  feaf  we  would  un¬ 
der  (land,  that  in  the  eyes  of  the  Judge 
the  queftion  relative  to  naval  fores  ap¬ 
peared  to  have  been  left  in  fome  fort  un± 
determined ;  but  this  is  not  the  cafe.  Eve¬ 
ry  thing  which  the  cuntrafting  powers 
wifhed  to  prohibit,  they  have  particular¬ 
ly  fpccified :  every  thing  which  they  have 
not  exprefsly  prohibited,  they  have  de¬ 
clared  free  and  lawful .  This  is  what  re- 
fults  from  the  conclufion  itfelf  of  the  trea¬ 
ty,  where  it  is  faid,  44  that  it  is  lawful  for 
the  fufeje&s  of  either  of  the  contracting 
powers  to  carry  every  kind  of  merchandizes 
to  enemies  of  the  other,  (except  thofepre- 
cedently  mentioned)  without  any  inter¬ 
ruption  being  given  thereto ;  unlefs  that 
they  ftiould  be  deftined  for  a  port  or  a 
place  befieged  by  the  other  power.* 

The 

#  Thefe  are  the  terms  of  the  article  :  Alterutri  autem 
oonfoedetatorum  ejufque  populo  -fubditifve,  cum  alterius 

JhoftLbus 
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The  treaties  of  i66^^nd  1665,  fueh  aau 
we  find  them  in  aa  official  extract,  pub- 
lifhed  at  Stockholm  in  1666 ,*  do  not 
confine  themfelves  to  confirming,  in  ge¬ 
neral  terms,  this  difpofuion  of  the  treaty 
of  1661.  They  contain  on  that  point, 
expreflions  fo  ltrong  and  pofitive,  that  it 
is  abfolutely  impoffibie  to  extend  the  de¬ 
nomination  of  contraband,  to  other  articles 
than  thofe  which  are  found  in  it  specifi¬ 
cally  defignated  and  prohibited  as  fuch. 
The  firfi  article  Hates,  tharj*  “m  the  cafe 

where 
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hoftibus  comm&rcium  ha&ere,  ufque  merces  quafcunque 
(de  quibus  fupra  exceptum  non  eft)  advehere  licebit^ 
idque  fine  ullo  impediment©  nifi  iis  in  portubus  locifque^ 
qui  ab  altero  obfidentur.. 

#  The  following  is  the  entire  paftage  :  Extract  og 
Uthtog  vthaffdhet  fom  emelan  Kongl.  May  ft.  af  Swerige 
och  Ivongl.  May  ft.  af  Sore  Britanien  angaende  Com- 
mercierne  ar  affhandlat  och  bewiliatjamwal  ock  vthaiF 
hochftbemelte  war  allernadigfte  Konung  och  Herr  for 
gott  befunnit  allom  Wederborandom  vthafF defs  Under- 
latare  vthi  Swerige  och  dar  vender  lydande  Provincier 
til  efterrettelfe  at  publiceras.„  Stockholm  1666* 

f  The  following  is  this  article,  fuch  as  we  find  it  in 
the  original  Latin  :  Conventum  eft,  quod  hoftibus  alte- 
rius  foedcratorum  nullae  funt  advehendae  merce=,  quae 
principaliter  ad  ufum  publicum  fpe£tant ;  qux  tamen 
prehibitio  neutiquam  eo  extendenda,  ut  propterea  omnis 
protinus  amicitia  &  mutuus  commerciorum  ufus  cum 
alterius  foederati  hoftibus  eorumque  fubditus  omnino 
tollendus  &  interdicendus  veniat.  Nam  exifjente  tali- 
cafu,  quod  unas  confoederatorum  ipfi  belio  iirlmixtus 

nziii 
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where  one  of  the  powers  (hall  find  itfelf 
at  war,  commerce  and  navigation  (hall  be 
free  to  the  fubje£ts  of  that  which  {hall 
not  have  taken  any  part  in  it,  with  the 
enemies  of  the  other ;  and  that  they  {hall, 
confequently,  be  at  liberty  to  carry  them 
diredlly  all  ike  merchandizes  which  are  not 
fpecially  excepted  by  the  feeond  article  of 
the  treaty  concluded  at  London  in  i66x, 
and  by  virtue  of  this  fame  article  express¬ 
ly  declared  prohibited  or  contrabandy  or 
which  are  not  enemy's  property/' 

The  following  article  renders  the  mat¬ 
ter  ftill  more  plain  :*  And  to  the  end 
that  it  may  be  known  to  all  thofe  who 
fhall  read  thefe  prefents,  (thefe  are  its 
terms)  what  are  the  merchandizes  fpecially 
excepted  and  prohibited ,  or  regarded  as 
contrabandy  it  has  appeared  fit  to  enumer- 

non  fuerit,  ejus  fubditis  ac  incolis  cum  hoftibti*  i'lius 
feeds  rati,  qui  in  belio  verfatur,  commercia  &  navigatiojiet 
tiberae  emnt  &  iifdem  quafcunqne  tiierccs — quae  articulo 
undecimo  tra&atus  Anglo,  Suevici Londinenfis,  de  anno 
1 66 1 ,  fpecialiter  non  exceptae ,  nec  vigore  ejufdem  exprejfe 
pro  vetitis  feu  contrabandae  dtElis  habit ae,  nec  hoftium  pro- 
priae  funt,  etiam  immediate  ad  hojles  tuio  advehere  licebit . 

#  Atque  ut  eonteft  omnibus,  qui  hacc  iirt'rofpiciunt, 
quaenam  fint  fpecialiter  exceptae  ac  vetitae  feu  pro  contra- 
bandis  habitae  merces  j  placuit,  ut  ex  fupra  nominate 
Articulato  Xlmo.  Tra£tatus  Londinenfi  hcc  reeenfe- 
rentur.  bunt  itaque  istae Jpecialiier  defgnatae  merces,  &c. 

ate 
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ate  them  here,  according.ro  the  aforefaid 
article  XI.  of  the  treaty  of  London* 
Thefe  merchandizes  fpttiaVy  defgnated , 
are  the  following,  See.  Sec.  (Here  fol¬ 
lows  the  enumeration  contained  in  the 
Xlth  art.) 

We  may  be  allowed  to  think  that  the 
Judge  of  the  Admirality  had  not  thefe  ar¬ 
ticles  under  his  eye,  when  he  pretended 
that  by  the  treaties  with  Sweden,  it  re¬ 
mained  doubtful  and  undetermined,  whe¬ 
ther  pitch,  tar,  and  hemp,  were  or  not 
lawful  merchandizes  ;  for  if  he  had  feen 
into  what  minute  details  the  parties  there¬ 
in  enter,  to  fpecify  whatlhculd  beconfi- 
dered  as  contraband — if  he  had  feen  with 
what  force  they  there  declare  free  and 
lawful ,  every  thing  which  is  not  fpecialiy 
and  exprefsly  prohibited  asfuch,  could  he 
have  feriouUy  flated  as  a  fign  of  doubt  the 
filcnce  obferved  with  reipedf  to  naval 
fores  ?  Mull  he  not  have  acknowledged, 
on  the  contrary,  that  this  filence  formally 
decided  the  queilion  in  favour  ofSwedifh 
cargoes? 

I  believe  I  have  (hewn  in  an  irrefiftible 
manner,  that  neither  by  the  natural  Law 
of  Nations,  nor  by  the  pofitivc  Law  of 
Nations,  nor  by  the  particular  treaties  be¬ 
tween 
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tween  England  and  Sweden,  can  naval 
ftores  be  confidered  as  contraband. 
From  thence  it  refults,  that  the  capture  o£ 
the  Swedifh  convoy  not  being  in  any  man¬ 
ner  capable  of  being  juflified  by  the  nature 
of  the  cargoes,  it  was  no  more  in  the  me¬ 
rits  than  in  the  form y  a  legal  fubjedt  of 
confifcatiom 

According  to  fome  confiderations  which: 
in  his  fyftem  were  equitable,  the  Judge 
has  divided  the  cofts,  to  be  defrayed  in 
part  by  the  cargoes,  and  in  part  by  the 
claimants.  Having  proved  that  this  fyf¬ 
tem  has  no  foundation,  and  that,  on  the 
contrary,  the  complaint  of  the  claimants,  is 
in  all  refpedts  legitimate,  I  think  that  they 
are  authorized  to  demand  not  only  the  re- 
leafe  of  their  vdlels  and  of  their  cargoes, 
but  further,  the  full  reimburfement  of 
their  expences,  and  adequate  indemnity 
for  the  damage  which  they  havefuftained 
in  confequence  of  the  capture. 

Whatever  may  have  been  the  difficulties 
of  the  work  to  which  I  have  applied  my- 
felf,  I  fhall  think  myfelf  completely  re- 
compenled,  if  it  contribute  to  infpire  bel¬ 
ligerent  powers  with  fome  refpedt  for  the 
liberty  of  maritime  commerce  ;  and,  ifin 
the  midft  of  the  tumults  of  arms  and  hof- 

tile 


t  >43  1 

tile  paflions,-  the  voice  of  juiftice  and  rea- 
fon,  at  length  makes  itfelf  heard  in  affairs 
fo  important  to  the  fortune  and  the  repofe 
of  a  numerous  and  refpectable  clais  of 
peaceable  and  induftrious  citizens.  On 
that  point,  I  know  too  well,  that  the 

wilhes  are  not  the  hope . ;  lam 

perfuaded,  however,  that  they  will  do 
juftice  to  my  zeal  for  truth,  as  I  have  been 
pleafed  to  do  it  to  the  purity  of  the  inten¬ 
tions,  and  to  the  extent  of  information 
which  the  Judge  of  the  Admiralty  has 
made  to  Ihine  in  his  Judgment ;  although, 
from  my  own  conviction,  I  have  not  been 
able  to  approye  either  his  principles,  or 
the  confequence  which  he  has  drawn 
from-them. 
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JUDGMENT 

0?  THE 

HIGH  COURT  OF  ADMIRALTY, 

upon 

THE  SWEDISH  CONVOY; 

FRON 0 tTNCED  2  Y  .TEE  SIGHT  HONOURABLE  SIR  WIL¬ 
LIAM  SCOTT,  THE  llTH  OF  JUNE,  1799, 


THE  SHIP  MARIA,  PAULSEN,  MASTER. 

THIS  ship  was  taken  in  the  British  channel,  in  com¬ 
pany  with  several  other  Swedish  vessels  sailing  under  con¬ 
voy  of  a  Swedish  frigate,  having  cargoes  of  naval  stores 
and  other  produce  of  Sweden  on  board,  by,  a  British 
squadron  under  the  command  of  commodore  Law  ford. 

The  facts  attending  the  capture  did  not  sufficiently 
appear  to  the  court  upon  the  original  evidence  ;  it  there¬ 
fore  directed  further  information  to  be  supplied  and  by 
both  parties. 

7  he  additional  information  now  brought  in,  consists  of 
several  attestations  made  on  the  part  of  the  captors,  and 
of  a  copy  of  the  instructions  under  which  the  Swedish 
frigate  sailed,  transmitted  to  the  king’s  pro&or  from  the 
office  of  the  British  secretary  of  state  for  the  foreign  de¬ 
partment.  On  the  part  of  the  Swedes  some  attestations 
and  certificates  have  been  introduced,  but  all  of  them 
applying  ro  collateral  matter,  none  relating  immediately 
to  tire  facis  of  the  capture.  On  this  evidence  the  court 
has  to  determine  this  most  important  question  ;  for  its 
importance  is  very  sensibly  felt  by  the  court.  i  have, 

therefore, 
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therefore  taken  some  time  to  weigh  this  matter  maturely; 
I  should  regret  much  if  that  delay  has  produced  any  pri¬ 
vate  inconvenience  ;  but  1  am  not  conscious  (attending 
to  the  numerous  other  weighty  eauses  that  daily  press 
upon  the  attention  of  the  court),  that  1  have  interposed 
more  time  in  torming  my  judgment  than  was  fairly  due 
to  the  importance  of  the  question,  and  to  the  magnitude 
of  the  interest  involved  in  it. 

j  n  forming  that  judgment,  I  trustthat  it  has  not  escaped 
my  anxious  recollection  fer  one  moment  what  it  is  that 
the  duty  of  my  station  calls  for  from  me; — namely,  to 
consider  myselt  as  stationed  here,  not  to  deliver  occasional 
and  shifting  opinions  to  serve  present  purpofes  of  particu¬ 
lar  national  in.erest,  but  to  adminifter  with  indifference* 
that  justice  which  the  law  of  nations  holds  out  without 
distinction  to  independent  states,  some  happening  to  be 
neutral  and  fome  to  be  belligerent.  The  leat  of  judicial 
authority  is,  indeed,  loca  Ure,  in  the  belligerent  country, 
according  to  the  known  law  and  practice  of  nations:  but 
the  law  itself  has  no  locality.  It  is  the  duty  of  the  person 
who  sits  here,  to  determine  this  question  exadly  as  he 
would  determine  the  same  question  if  sitting  at  Stock¬ 
holm  j— to  assert  no  pretensions  on  the  part  ot  Great  Bri¬ 
tain,  which  he  would  not  allow  to  Sweden  in  the  same 
circumstances,  and  to  impose  no  duties  on  Sweden,  as  a 
neutral  country,  which  he  would  not  admit  to  belone  to 
Great  Britain  in  the  same  character.  If,  therefore,  I  mis¬ 
take  the  law  in  this  matter,  I  mistake  that  which  I  consider, 
and  which  I  mean  should  be  considered,  as  the  universal 
law  upon  the  question;  a  question  regarding  one  of  the 
moll  important  rights  cf  belligerent  nations  relatively  to 
neutrals. 

The  only  special  consideration  which  I  shall  notice  in 
favour  of  Great  Britain  (and  which  I  am  entirely  desirous 
of  allowing  to  Sweden  in  the  same  or  similar  circumstan¬ 
ces)  is,  that  the  nature  of  the  present  war,  does  give  this 
country  the  rights  of  war  relatively  to  neutral  states,  in 
as  large  a  measure  as  they  have  been  regularly  and  legally 
exercised,  at  any  period  of  modern  and  civilized  times. 
Yv  hether  I  estimate  the  nature  of  the  war  justly,  I  leave 
to  the  judgment  of  mrope,  when  I  declare  this  as  a  war 
in  which  neutral  states  themfelves  have  an  interest  much 
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imott  direct  and  substantial  than  they  have  in  the  ordinary, 
limited,  and  private  quarrels  (if  i  may  fo  call  them)  of 
Great  Britain  and  its  great  public  enemy.  That  I  have 
a  right  to  advert  to  such  considerations,  provided  it  be 
done  with  sobriety  and  truth,  cannot,  I  think,  reasonably 
'be  doubted — and,  if  authority  is  required,  I  have  authority 
-  and  not  the  less  weighty  in  this  question  for  being  Swe¬ 
dish  authority— I  mean  the  opinion  of  that  distinguished 
person,  one  of  the  most  distinguished  which  that  country 
(fertile  as  it  has  been  of  eminent  men)  has  ever  produced, 

I  mean  baron  Puffend  mPF.  The  passage  to  which  I 
allude,  is  to  be  found  in  a  note  of  Barbeyrac’s,  on  his 
larger  work,  L,  viii.  c.  6.  jv8. — Puffendorf  has  been 
consulted  in  the  beginning  of  the  prefent  century,  when 
“England  and  other  states  were- engaged  in  the  confederacy 
against  Louis  XI  Vh  by  a  lawyer  upon  the  continent, 
Groningius,  who  was  desirous  of  supporting  the  claims 
of  neutral  commerce  in  a  treatise  which  he  was  then 
projecting.  Puffendorf  concludes  his  answer  to  him  in 
these  words : 

a  1  am  not  surprised  that  the  northern  powers  should  con* 
suit  the  general  interests  of  all  Europe ,  u  it  bout  regard  to  the 
complaints  oj  some  greedy  merchants  who  care  not  how  things 
go,  provided  they  can  but  satisfy  their  thirst  of  gain .  Those 

princes  wisely  jud  e  that  it  would  not  become  them  to  take  pre¬ 
cipitate  measures ,  whilst  other  nations  are  combining  their 
whole  force  to  reduce  within  bounds  an  insolent  a?id  exorbitant 
_  power,  which  threatens  Europe  with  slavery ,  and  the  proUs  - 
tant  religion  with  destruction  This  being  the  interest  of  the 
northern  crowns  themselves,  it  is  neither  just  nor  necessa  ry 
that,  fo*  the  present  advantage  they  should  interrupt  so  salu¬ 
tary  a  design  especially  as  they  are  at  no  expence  in  the  a  fair,  j 

and  run  no  hazard /’  In  the  ooinion,  then,  of  this  wise 
and  virtuous  Swede,  the  nature  and  purpose  of  a  war 
was  not  entirely  to  be  omitted  in  the  consideration  of  the 
warrantable  exercise  of  its  rights,  relatively  to  neutral 
states.-— His  words  ars  memorable  :—t(  I  do  not  over¬ 
rate  their  importance  when  i  pronounce  them  to  be  well 
’entitled  co  the  attention  of  his  country.” 

It  might  likewife  be  improper  for  me  to  pafs  entirely 
without  notice, as  another  preliminary  observation  (though 
without  meaning  to  lay  any  particular  stress  upon  it),  that 
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the  transa&lcn  in  queflion  took  place  in  the  British  chan¬ 
nel,  close  upon  the  British  coast,  a  station  over  which  the 
crown  of  Lngland  has,  from  pretty  remote  antiquity, 
always  asserted  something  of  that  special  jurisdi&ion 
which  the  sovereigns  of  other  countries  have  claimed  and 
exercised  over  certain  parts  of  the  seas  adjoining  to  their 
coasts. 

In  considering  the  case,  I  think  it  will  be  advisable  for 
tat  firsts  to  state  the  fadls  as  they  appear  in  the  evidence; 
secondly ,  to  lay  down  the  principles  of  law  which  apply 
generally  to  such  a  state  of  iadls  ;  thirdly ,  to  examine 
whether  any  special  circumstances  attended  the  transac¬ 
tion  in  any  part  of  it,  which  ought  in  any  manner  or.  de¬ 
gree  to  affetl  the  application  of  these  principles*. 

rst  The  fadls  of  the  capture  are  to  be  learnt  only  from; 
the  captors  ;  for,  as  I  have  observed,  the  claimants  have 
been  entirely  silent  about  them,  and  that  silence  gives  the 
strongest  confirmation  to  the  truth  of  the  accounts  deli¬ 
vered  by  the  captors. 

i  he  attestation  of  captain  LawfoRd  introduces  and 
verifies  his  log-book,  in  which  it  is  stated,  that  after  the 
meeting  of  the  fleets  he  sent  an  officer  on  board  the  fri¬ 
gate,  to  enquire  about  the  cargoes  and  destination  of  the 
merchantmen,  and  was  answered,  Cf  that  they  were 
Swedes,  bound  to  different  ports  in  the  Mediterranean, 
laden  with  hemp,  iron,  pitch,  and  tar.”  Upon  doubts 
which  captain  Lawford  enterta  ned  refpefling  the. con® 
du£f  he  should  hold  in  a  situation  of  some  delicacy,  he 
dispatched  immediately  a  messenger  to  the  admiralty, 
keeping  the  convoy  in  view  and  having  received  orders 
from  the  admiralty  by  the  return  of  his  messenger,  to 
detain  these  merchant  ships,  and  carry  them  into  the 
nearest  English  port,  he  sent  fir  Charles  Lindsay  and 
captain  R.sp  r  to  communicate  them  in  the  civile st  terms 
to  the  S  wedish  commodore,  who  shewed  his  instructions 
to  repel  force  by.  force,  if  any  attempt  was  made  to  board 
the  convoy,  and  declared  that  he  should  defend  them  to 
tile  last.  The  crew,  of  the  Swedish  frigate  were  imme¬ 
diately  at  quarters,  matches  lighted,  and  eviry  prepara¬ 
tion  made  for  an  obstinate  resistance  ;  the  signal  was  made 
on  board  the  British  squadron  to  prepare  for  battle.  In 

the. 


C  148  ] 

the  night  possession  was  taken  of  most  of  the  vessels,  the 
Swedish  frigate  making  many  movements,  which  were 
narrowly  watched  by  the  Romney^  keeping  close  under 
his  lee,  lower  deck  guns  run  out,  and  every  man  at  his 
quartets.  In  the  morning  the  Swedish  frigate  hoisted 
out  an  armed  boat  and  sent  on  board  one  of  the  vessels 
which  had  been  taken  possession  of,  and  took  out  by  force 
the  ritish  officer  who  had  been  left  on  board,  and  carried 
him  on  board  the  frigate,  where  he  was  detained.  The 
Swedish  commander  sent  an  officer  of  his  own  on  board 
captain  Lawford,  to  complain  that  he  had  taken  advan¬ 
tage  of  the  night  to  get  possession  of  his  convoy,  which 
was  unobserved  by  him,  or  he  should  assuredly  have  de¬ 
fended  them  to  the  last,  i  pen  further  conference  and 
representation  of  the  impracticability  of  resistance  to  such 
a  superior  force,  he  at  length  agreed  to  go  into  Margate 
roads,  and  returned  the  British  officer  who  had  been  taken 
out  and  detained  on  board  the  frigate.  After  the  arrival 
in  Margate  roads,  he  lamented  that  he  had  net  exchang¬ 
ed  broadfides  ;  said  that  he  did  not  consider  his  convoy 
as  detained,  and  should  resist  any  further  attempt  to  take 
possession  of  them. 

Captain  JRaper  states,  that  on  going  on  board  the 
Swedish  frigate  he  found  all  the  men  at  their  quarters* 
and  the  ship  clear  for  action  *,  that  the  commodore  shew¬ 
ed  his  orders,  and  expressed  his  firm  determination  to 
carry  them  into  execution.  Capt.  Lawford  fent  a  boat 
with  ail  officer  on  board  several  of  the  convoy,  to  desire 
they  would  follow  into  Margate  roads ;  their  answer  was, 
they  would  obey  no  one  but  their  own  commodore. 

Lieut.  M‘Dougal  describes  in  [ike  terms  the  menac¬ 
ing  appearance  and  motions  of  the  Swedish  frigate.  He 
was  sent  to  take  possession  of  fessels  which  would  not 
bring  to  without  firing  at  them.  (Jn  his  going  on  board 
one  of  them,  the  master  declared  that  he  had  orders  from 
his  commodore  not  to  give  up  the  possession  of  her  to 
any  person  whatever,  and  repeatedly  drove  away  by  force 
the  '  ritish  mariner,  who,  by  his  order,  took  possession 
of  the  helm. 

Mr.  i  ockraft  is  another  witness  to  the  same  effe&, 
and  Mr.  Candish,  the  officer  who  was  taken  by  force 
out  of  the  Swedish  merchantman.  Expressions  of  stroDg 
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reprop.ch  against  the  proceedings  of  the  English  were  acU 
dressed  to  him;  and  the  commodore  protested,  that  if 
he  had  not  been  surprised,  he  would  have  defended  his 
convoy  to  the  last. 

What  then  do  these  attestations  (uncontradidled  attes¬ 
tations)  prove  ?  o  my  apprehension  they  prove  most 
clearly  these  fadls  -  That  a  iarge  number  of  vessels,  con¬ 
nected  altogether  with  each  other,  and  with  a  frigate 
which  convoyed  them,  being  bound  to  different  ports  in 
the  Mediterranean,  some  declared  to  be  enemy’s  ports 
and  others  not,  with  cargoes  consisting,  amongst  other 
things,  of  naval  stores,  were  met  with,  clofc  upon  the 
British  coast,  by  His  Britannic  Majesty’s  cruizers — 
that  a  continual  resistance  was  given  by  the  frigate  to  the 
adt  of  boarding  any  of  these  vessels  by  the  British  cruizers, 
and  that  extreme  violence  was  threatened  in  order  to  pre» 
vent  it;  and  that  the  violence  was  prevented  from  pro¬ 
ceeding  to  extremities  only  by  the  superior  British  force 
which  over-awed  it— -that  the  adt  being  effcdled  in  the 
night  by  the  prud-ence  of  the  British  commander,  the  pur¬ 
pose  of  hostile  resistance,  so  far  from  being  disavowed, 
was  maintained  to  the  last,  and  complaint  made  that  it 
had  been  eluded  by  a  stratagem  of  the  night-— that  a  for¬ 
cible  capture  and  detention  of  one  British  officer  who  was 
on  board  her,  and  who,  as  I  understand  the  evidence,  was 
not  released  till  the  superiority  of  the  British  force  had 
awed  this  Swedish  frigate  into  something  of  a  stipulated 
submission. 

So  far  go  the  general  fadts.— But  all  this  it  is  said, 
might  be  the  ignorance  or  perverseness  of  the  Swedish 
officer  of  the  frigate— the  folly  or  the  fault  of  the  individu¬ 
al  alone.  This  suggestion  is  contradidfed  by  Mr.  Rapfr’s 
log  book,  which  proves  that  the  merchantmen  refused  to 
admit  the  British  officers  on  board,  and  declared  that  they 
would  obey  nobody  but  tbeir  own  commander;  a  fadt  to 
which  Mr  M‘Dougal  likewise  bears  testimony.  It  is 
contradicted  still  more  forcibly  by  the  the  two  sets  of  in¬ 
structions,  those  belonging  to  the  frigate  and  those  belong¬ 
ing  to  the  mercb  ant-vessel  s.— T  he  latter  have  been  brought 
into  Court  by  themselves,  and  of  the  authenticity  of  the 
former  there  is  no  reasontble  doubt :  for  they  are  trans¬ 
mitted  to  me  upon  the  faiti?  of  one  of  the  great  public  of¬ 
fices 
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fices-  oPthe  British  government,  and  no  person  disavows 
them,  and  indeed  nobody  can  disavow  them,  because  they 
were  produced  by  the  Swedish  captain,  who  made  no  se¬ 
cret  whatever  of  their  contents.  Something  of  a  complaint 
has  Veen  indulged,  that  the  orders  from  the  British  ad¬ 
miralty  have  not  been  produced  ;  a  singular  complaint, 
considering  that  they  were  nevercalled  for  by  the  claimants 
and  they  were  not  ordered  by  the  Court  j  because  if  the  adt 
of  the  captors  was  illegal,  the  orders  of  the  Admiralty 
would  justify  it,  and  the-  want  of  orders  would  not 
vitiate,  if  the  a£t  was  legal.  No  mystery,  however,  was 
made  about  these  ;  for  the  communication  of  orders  and 
instructions  was  natural  and  unreserved1.  It  is  said  that 
the  instructions  to  the  frigate  are  intended  only  against 
cruizers  of  Tripoli,  arid  an  affidavit  has  been  brought  in, 
to  shew  that  the  government  had  begun  hostilities  against 
the  Swedes. — The  language,  however*  of  these  in¬ 
structions  is  as  universal  as.  language  possibly  can  be  ;  it 
is  pointed  against  the  t£  fleets  of  any  nation  whatever.”  It 
is,  however,  said,  that  this  was  merely  to  avoid  giving 
offence  to  the  Tripoline  government,.  But  is  the- Tripo¬ 
litan  government  the  only  government  whose  delicacy  is 
to  be  consulted-in  such  matters  ?  Are  terms  to  be  used 
alarming  to  every  other  state,  merely  to  save  appearances 
with  a  government  which,  they  alledge  in  the  affidavit 
referred  to,  had  already  engaged  in  unjust  hostility  against 
them  ?  1  here  is,  however,  no  necessity  for  me  to  notice 

this  suggestion  very  particularly,  and  for  this  plain  rea¬ 
son,  that  it  is  merely  a  suggestion,  neither  proved  nor  at¬ 
tempted  to  be  proved  in  any  manner  whatever  j  and  the 
res  gesta  completely  proves  the  faCt  to  be  otherwise,  be¬ 
cause  it  is  clear  that  if  it  had  been  so  the  commander  of 
the  frigate  must  have  had  most  implicit  instructions  to 
that  effeCl.  They  could  never  have  put  such  general  in¬ 
structions  on  board,  meaning  that  they  should  be  limited 
in  their  application  to  one  partictdar  state,  without  ac¬ 
companying  them  with  an  explanation,  either  verbal  or 
written,  which  it  was  impossible  for  him  to-  misunder¬ 
stand.  Such  explanation  was  the  master-key  which  they 
must  have  provided  for  his  private  use  ;  whereas  nothing 
can  he  more  certain  than  that  he  had  been  left  without 
any  such  restrictive  instructions ;  he  therefore  a£ts,  as 

any 
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any  ether  man  would  do,  upon  the  natural  sense  and 
meaning  of  the  only  instructions  he  had  received,  on 
this  part  of  the  case,  therefore,  the  question  is.  What  is 
it  that  these  general  instructions  purport  ? 

1  he  terms  of  the  instructions  are  these — they  are  in¬ 
capable  of  being  misunderstood:  £  In  case  the  comman- 
**  der  should  meet  with  any  ships  of  wai  of  other  nations, 
“  one  or  more  of  any  fleet  whatever,  then  the  commander 
t{  is  to  treat  them  with  all  possible  friendship,  and  not 
((  to  give  any  occasion  of  enmity  ;  but  if  you  meet  with 
*k  a  foreign  armed  vessel  which  should  be  desirous  of 
4<  having' further  assurance  that  your  frigate  belongs  to 
u  the  king  of  Sweden,  then  the  commander  is,  by  the 
tl  Swedish  flag  and  salute,  to  make  known  that  it  is  so  ; 
4<  or  if  they  would  make  any  search  amongst  the  merchant - 
<£  vessel  under  your  convoy ,  which  ought  to  be  endavoured  to 
Si  be  prevented  as  much  as  possible ,  then  the  commander  is ,  in 
<c  case  such  thing  should  be  insisted  upon ,  and  that  remonstrance 
*(  could  not  be  amicably  made ,  and  that  notwithstanding  your 
amicable  comportment ,  the  mer chant- ships  should  never - 
44  theless  be  violently  attacked ,  then  violence  must  be  opposed 
“  against  violence .”  Removing  mere  civility  of  expres¬ 
sion,  what  is  the  real  import  of  these  instructions  ?  Nei¬ 
ther  more  nor  less  than  this,  according  to  my  apprehen¬ 
sion  If  you  meet  with  the  cruizers  of  the  belige- 
*■*  rent  states  and  they  express  an  intention  of  visiting  and 
€s  searching  the  merchant-ships,  you  are  to  talk  them  out 
u  of  their  purpose  if  you  can  \  and  if  you  can’t,  you  are 
<c  to 'fight  them  out  of  it.”  That  is  the  plain  English, 
and,  I  presume}  the  plain  Swedish  of  the  matter. 

W  ere  these  instructions  confined  to  the  frigate,  or  were 
they  accepted  and  aCled  upon  by  the  merchantmen?  That 
they  were  aCted  upon,  is  already  shewn  in  the  affidavits 
which  I  have  stated  *,  that  they  were  deliberately  accented 
appears  from  their  own  instructions,  which  exactly  tally 
withthem.  These  instructions  declared  in  express  terms, 
that  all  merchant- ships,  during  the  time  they  are  under 
t(  convoy  of  His  Majesty’s  ships,  are  earnestly  forbidden 
te  suffer  the  boats  of  any  foreign  nation  to  board  them  for 
(i  the  sake  of  visitation  or  searching  ;  but  in  case  such  boats 
“  shew  an  intention  of  coming  alongside,  the  merchant- 
“  ships  are  :o  sheer  from  them.”  It  appears  from  the  at¬ 
testation. 
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testation,  thatthe  obedience  of  these  marchantmen  outran 
the  letter  of  their  instructions 

Whatever  then  was  done  upon  this  occasion,  was  not 
done  by  the  unadvised  rashness  of  one  individual,  but  it 
was  an  instructed  and  premeditated  adfc— an  a<£t  common 
to  all  the  parties  concerned  in  it  ;  and  and  of  which  every 
partbelongs  to  all ;  and  for  which  all  the  parties,  being  as 
sociated  with  one  common  intent,  are  legally  and  equi¬ 
tably  answerable. 

adly,  This  being  the  actual  state  of  the  fadt  it  is  pro¬ 
per  for  me  to  examine  in  the  second  place,  what  is  their 
legal  state,  or  in  other  words,  to  what  considerations  they 
are  justly  subjedt,  according  to  the  Law  of  Nations  ;  for 
which  purpose  I  state  a  few  principles  of  that  system  of 
law,  which  I  take  to  be  incontrovertible. 

ist,  i  hat  the  right  of  visiting  and  searching  merchant- 
ships  upon  the  high  seas,  whatever  be  the  ships,  whatever 
be  the  cargoes,  whatever  be  the  destination,  is  an  incon- 
testible  right  of  the  lawfully  commissioned  cruizers  of  a 
belligerent  nation.  I  say,  be  the  ships,  the  cargoes,  and 
destinations  what  they  may,  because,  till  they  are  vi¬ 
sited  and  searched,  it  does  not  appear  what  the  ships,  or 
the  cargoes,  or  the  destinations  are  j  and  it  is  for  the  pur¬ 
pose  of  ascertaining  these  points,  that  the  necessity  of  this 
right  of  visitation  and  search  exists.  .This  right  is  so 
clear  in  principle,  that  no  man  can  deny  it,  who  admits 
the  legality  of  maritime  capture  ;  because  if  you  are  not  at 
liberty  to  ascertain  by  sufficient  inquiry,  whether  there  is 
property  that  can  legally  be  captured,  it  is  impossible  to 
capture.  Even  those  who  contend  for  the  inadmissiable 
rule,  tha  t  free  ships  make  free  goodst  must  admit  the  exer¬ 
cise  of  this  right,  at  least  forthe  purpose  of  ascertaining 
whether  the  ships  are  free  or  not.  i  he  right  is  equally 
clear  in  practice  5  for  pradtice  is  uniform  and  universal 
upon  the  subject.  The  many  European  treaties  which 
refer  to  this  right,  refer  to  it  as  pre-existing,  and  merely 
regulate  the  exersise  of  it.  All  writers  upon  the  Law  of 
Nations  unanimously  acknowledge  it,  without  the  ex¬ 
ception  even  of  Hubner  himsrif,  the  great  champion  of 
neutral  privileges.  In  short  no  man  in  the  least  degree  con¬ 
versant  in  subjects  of  this  kind  has  ever,  tlut  I  know  of, 
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breathed  a  doubt  upon  it.  The  right  must  unquestionably 
be  exercised  with  as  little  of  personal  harshness  and  of 
vexation  in  the  mode  as  possible  ;  but  foften  it  is  as  much 
as  you  can,  it  is  still  a  right  of  force,  though  of  lawful 
force,  something  in  the  nature  of  civil  procefs,  whtre 
force  is  employed,  but  a  lawful  force,  which  cannot  law¬ 
fully  be  resisted.  For  it  is  a  wild  conceit,  that  wherever 
force  is  ufed,  it  may  be  forcibly  refilled  ;  a  lawful  force 
cannot  lawfully  be  refilled.  I  he  only  case  where  it  can  be 
be  so  in  matters  of  this  nature  is  in  the  state  of  war  and 
conflidl  between  two  courtrieswhere  one  party  has  a  per¬ 
fect  right  to  attack  by  force  and  the  other  has  an  equally  per- 
fedl  right  to  repel  by  force.  But  in  the  relative  situation 
of  two  countries  at  peace  with  each  other,  no  such  con¬ 
flict  ing  rights  can  possibly  co-exist*  • 

2dly,  1  hat  the  authority  of  the  Sovereign  of  the  neu¬ 
tral  country  being  interposed  in  any  manner  of  mere  force* 
cannot  legally  vary  the  rights  of  a  lawfully-commissioned 
belligerent  cruizer  *,  I  say  legally ,  because  what  may  be 
given,  or  be  fit  to  be  given,  in  the  administration  of  this 
species  of  law,  to  considerations  of  comity  or  of  national 
policy,  are  views  of  the  matter  which,  sitting  in  this 
Court,  I  have  no  right  to  entertain.  All  that  I  assert  is 
that  legally  it  cannot  be  maintained,  that  if  a  Swedish 
commissioned  cruizer,  during  the  wars  of  his  own  coun¬ 
try,  has  a  right  by  the  Law  of  ations  to  visit  and  exa¬ 
mine  neutral  ships,  the  King  of  Fngland,  being 
neutral  to  Sweden,  is  authorised  by  that  law  to  obstrudi 
the  exercise  of  that  right  wish  respedl  to  the  merchant- 
ships  of  his  country.  I  add  this,  that  I  cannot  but  think 
that  if  he  obstrudled  it  by  force,  it  would  very  much  re¬ 
semble  (with  all  due  reverence  be  it  spoken)an  opposition 
of  illegial  violence  to  legal  right.  Two  sovereigns  may 
unquestionably  agree,  if  they  think  fit  (as  in  some  late 
instances  they  have  agreed)  by  special  covenant,  that  the 
presence  of  one  of  their  armed  ships  along  with  their  mer¬ 
chant-ships,  shall  be  mutually  understood  to  imply,  that 
nothing  is  to  be  found  in  that  convoy  of  merchant  ships 
inconsistent  with  amity  or  neutrality  ;  and  if  they  consent 
to  accept  this  pledge,  no  third  party  has  a  right  to  quarrel 
with  it,  any  more  than  with  any.  other  pledge  which  they 
may  agree  mutually  to  accept.  But,  surely,  no  sovereign 
can  legally  compel  the  acceptance  of  such  a  security  by 
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mere  force.  The  only  sec  rity  known  to  the  Law  of 
Nations,  upon  this  subiedl,  independent  of  all  special  co¬ 
venant!  is  the  right  of  personal  visitation  and  fearch  to  be 
exercised  by  those  who  have  the  interest  to  make  it,  I 
am  not  ignorant  that  amongst  the  loose  do&rines  which 
modern  fancy,  under  the  various  denominations  of  philo¬ 
sophy  and  philanth  ophy,  and  I  know  not  what,  have 
thrown  upon  the  world,  it  has  been  within  these  few  years 
advanced,  or  rather  insinuated,  that  it  might  possibly  be 
well  if  such  security  were  accepted  Upon  such  unau¬ 
thorized  speculations  it  is  not  necessary  for  me  to  des¬ 
cant  :  the  law  and  pradlice  of  natio-ns(I  include  particu¬ 
larly  the  pradiice  of  Sweden,  when  it  happens  to  be 
belligerent)  give  them  no  sort  ofcountenar.ee  ;  and  until 
that  law  and  practice  are  new  modelled  in  such  a  ‘way  as 
may  surrender  the  known  ancient  rights  of  some  nations* 
fo  the  present  convenience  of  other  nations  (which  nations 
may  perhaps  remember  to  forget  them,  when  they 
happen  to  be  themselves  belligerent),  no  reverence  is  due 
to  them  ;  they  are  the  elements  of  that  system  which,  if 
it  is  consistent,  has  for  its  real  purpose  an  entire  aboli¬ 
tion  of  captute  in  war—  ®that  is,  in  other  words  to  change 
the  nature  of  hostillity,  as  it  has  ever  existed  amongst  man¬ 
kind,  and  to  introduce  a  state  of  things  not  yet  seen  in  the 
world,  that  of  a  miilitary  war  and  a  commercial  peace.  Ii 
it  were  fit  that  such  a  state  should  be  introduced,  it  i; 
at  leaft  necefi'ary  that  it  fhculd  be  introduced  in  an 
avowed  and  intelligible  manner,  and  net  in  a  way  which* 
professing  gravely  to  adhere  to  that  system,  which  has 
for  centuries  prevailed  among  civiiized  states,  and  urging 
at  the  same  time  a  pretension  utterly  inconfiflent  with 
all  its  known  principles,  delivers  over  the  whole  matter 
at  cnee  to  eternal  controversy  and  conflict,  at  the  expence 
of  the  constant  hazard  of  the  harmony  of  states,  and  of 
the  lives  and  safeties  of  innocent  individuals. 

3 dl y *  That  the  penalty  for  the  violent  contravention  of 
this  right,  is  the  confiscation  of  the  property  so  withheld 
from  visitation  and  search-.  For  the  proof  of  this  I  need 
only  refer  to  Vattel,  one  of  the  most  corredl,  and  cer¬ 
tainly  not  the  least  indulgent  of  modern  professors  of  pub«. 
lie  law.  In  Book  III.  c,  vii.  se£l.  1,14,  he  expresses  him¬ 
self  thus  :  J5  On  ne  peat  empecher  le  transport  des  eftets  de 

<£  contrabande 


.  t  47  3 

contrabands,  si  Ton  ne  visite  pastes  valssfaux  neutres 
«  que  l’on  rencontre  en  mer.  On  est  done  en  droit  d« 

les  visiter.  Quelques  nations  puissantes  ont  refuse  en 
u  diifie  entes  terns  se  soumettre  a  cette  visite,  aujourdhui 
u  an  vaisseau  neutre ,  qui  refuseroit  ds  soujfrir  la  visi  e>  se 
4<  feroit  condamner  par  cela  seuly  comme  etant  ds  bonne  prise” 
Vattel  is  here  to  be  considered  not  as  a  lawyer  merely 
delivering  an  opinion,  but  as  a  witness  asserting  the  fact-* 
the  facf  is  that  such  is  the  existing  practice  of  modern  f  u« 
rope.  nd  to  be  sure  the  only  marvel  in  the  case  is,  that 
he  should  mention  it  as  a  law  merely  modern,  when  it  :s 
remembered  that  it  is  a  principle,  not  only  of  the  civil  law, 
(cn  which  great  part  of  the  law  of  nations  is  founded,  but 
of  the  private  jurisprudence  of  most  countries  in  Turope 
— that  a  contumacious  refusal  to  submit  to  fair  inquiry 
infers  all  the  penalties  of  conviCted  guilt.  Conformably 
to  this  principle  we  find  in  the  celebrated  French  ordi¬ 
nance  of  1681,  nowin  force,  article  12,  i€  v  hat  every 
u  vessel  shall  be  good  prize  in  case  of  r.  sistar.ee  and  combat  f 
and  Valin,  in  his  smaller  commentary,  p.  81,  says  ex¬ 
pressly,  that  although  the  expression  is  in  the  conjunctive, 
yet  that  the  resistance  alone  is  sufficient.  He  refers  to  the 
Spanish  ordinance  1718,  evidently  copied  from  it,  in 
which  it  is  expressed  in  the  disjunctive,  “  iticase  of  resist - 
u  ance  or  combat .”  And  recent  instances  are  at  hand  and 
within  view,  in  which  it  appears  that  Spain  continues  to 
a£t  upon  this  principle.  The  first  time  111  which  it  occurs 
to  my  notice,  on  the  inquiries  I  have  been  able  to  make 
in  the  institutes  of  our  own  country  respecting  matters 
ol  this  nature,  excepting  what  occurs  in  the  Black  Book 
of  the  admiralty,  is  in  the  order  of  council  1664,  article 
1 2,  which  direCls,  “  that  when  any  ship  met  withal  by 
the  royal  navy  or  ocher  ships  commifiionated,  shall  fight  or 
make  resistance,  the  said  ship  and  goods  shall  be  adjudged 
lawful  prize/’ — A  similar  article  occurs  in  the  proclama¬ 
tion  of  1672.  I  am  aware,  that  in  those  orders  and  pro¬ 
clamations  are  to  be  found  some  articles  not  very  consis¬ 
tent  with  the  law  of  nations,  as  understood  now,  or  in¬ 
deed  at  that  time  *,  for  they  are  expressly  censured  by 
lord  Clarendon*.  'But  the  article  I  refer  to,  is  not  of 
those  he  reprehends  ;  and  it  is  observable,  that  sir  Roberx 
*  L»rd  Clarendon's  Life,  p.  242. 
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Wiseman,  then  the  king’s  advocate-general,  who  report- 
cd  upon  the  articles  in  1673,  an<^  expresses  a  disapproba¬ 
tion  of  some  of  them,  as  harsh  and  novel,  does  not  mark 
this  article  with  any  observation  of  censure.  I  am  there¬ 
fore  warranted  in  saying  that  it  was  the  rule,  and  the 
undisputed  rule,  of  the  British  admiralty.  I  will  not 
say  that  that  rule  may  not  have  been  broken  in  upon,  in 
some  instances,  by  considerations  of  comity,  or  of  policy., 
by  which  it  may  be  fit  that  the  administration  of  this  spe¬ 
cies  of  law  should  be  tempered  in  the  hands  of  those  tribu¬ 
nals  which  have  a  right  to  entertain  and  apply  them  *,  for 
no  man  can  deny  that  a  state  may  recede  from  its  extreme 
rights,  and  that  its  supreme  councils  are  authorised  to  de¬ 
termine  in  what  cases  it  may  be  fit  to  do  so,  the  particular 
captor  having  in  no  case  any  other  right  and  title  than 
■what  the  state  itself  would  possess  under  the  same  fadls  of 
Capture.  But  I  stand  with  confidence  upon  all  fair  prin¬ 
ciples  of  reason  ;  upon  the  distinfl  authority  of  V ATTEL , 
upon  the  institutes  of  other  great  maritime  countries,  as 
well  as  those  of  cur  own  country — when  I  venture  to  lay 
it  down,  that  by  the  law  of  nations,  as  now  understood, 
a  deliberate  and  continued  resistance  to  search,  on  the  part 
of  a  neutral  vessel  to  a  lawful  cruizer,  is  followed  by  the 
legal  consequence  of  confiscation. 

3dly,  The  third  proposed  inquiry  was,  Whether  any 
special  circumstances  preceded,  accompanied,  or  follow¬ 
ed  the  transaction,  which  ought  in  any  manner  or  degree 
to  affedt  the  application  of  the  general  principles  ? 

1st.  \  he  first  ground  of  exemption  seated  on  the  part 
of  the  claimants,  is  the  treaty  with  oweden,  1661,  article 
12;  and  it  was  insisted  by  Dr.  Laurence*,  that  although 
the  belligerent  country  is  authorised  by  the  treaty  to  exer¬ 
cise  rights  of  inquiry  in  the  firft  instance,  yet  that  these 
rights  were  not  exercised  in  the  manner  therein  prescribed. 
It  is  an  obvious  answer  to  that  observation,  that  this  treaty 
never  had  in  its  contemplation  the  extraordinary  case  of  an 
armed  vessel  sent  in  company  with  merchantmen,  for  the 
very  purpose  of  beating  off  all  inquiry  and  search.  On 
the  cotfurary.it  supposes  an  inquiry  for  certain  papers  : 
and  if'iLey  are  not  exhibited,  or  te  there  is  any  other  just 

.  *  Counsel  for  the  Claimants. 
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and  strong  cause  cf  suspicion”  then  the  ship  is  to  undergo 
search.  The  treaty,  therefore,  recognizes  the  rights  of 
inquiry  and  search  ;  and  the  violation  of  those  rights  is 
not  less  a  violation  of  the  treaty,  than  it  is  of  the  general 
Law  of  Nations.  It  is  said,  that  the  demand  ought  first 
to  have  been  made  upon  the  frigate  .*  I  know  of  no  other 
rule  but  that  of  mere  courtesy,  which  requires  this;  for 
this  extraordinary  case,  of  an  armed  ship  travelling  along 
with  merchant-ships,  is  not  a  casus  foederis,  that  is  at  all 
so  provided  for  in  the  treaty  :  however,  if  it  is  a  rule,  it 
was  complied  with  in  the  present  instance;  and  the  an¬ 
swer  returned,  was,  that  “  they  were  Sweedish  ships* 
bound  to  various  ports  in  the  Mediterranean,  laden  with 
iron,  hemp,  pitch,  and  tar,  “  The  question  then  comes, 
What  rights  accrued  upon  the  receipt  of  this  anfwer  -£ 
say,  first,  that  a  right  accrued,  of  sending  on  board  each 
particular  ship  for  their  several  papers;  for  each  particular 
ship,  without  doubt,  had  its  own  papers,  the  frigate  could 
not  have  them  :  and  the  captors  had  a  right  to  send  on 
board  them  to  demand  those  papers,  as  well  under  the 
treaty  as  under  the  general  law.  A  second  right  that  ac¬ 
crued,  upon  the  receiving  of  this  answer,  was  a  right  of  de¬ 
taining  such  vessels  as  were  carrying  cargoes  so  composed, 
either  wholly,  or  in  part,  to  any  ports  of  the  enemies  of 
this  country  ;  for  that  tar,  pitch,  and  hemp,  going  to  the 
enemy’s  use,  are  liable  to  be  seized,  as  contraband  in  their 
own  nature,  cannot,  I  conceive,  be  doubted  under  the  . 
modern  law  of  nations  ;  though  formerly,  when  the  hos¬ 
tilities  of  Europe  were  less  naval  than  they  have  since  be¬ 
come,  they  were  of  a  disputable  r  ature,  and  perhaps  con¬ 
tinued  sb  at  the  time  of  making  that  treaty,  cr  at  least  at 
the  time  of  making  that  treaty  which  is  the  basis  cf  it  ;  \ 
mean  the  treaty  in  which  Whitlock  was  employed,  hi 
the  year  165^ :  for  I  conceive  that  Valin  expresses  the 
truth  cf  this  matter,  when  he  says,  p.  6S  “  De  droit  ee:- 
choses,”  speaking  of  naval  stores,  “  sent  de  contrabands 
Mujourdhhui  et  depuis  ie  commencemeut  de  ce  siecle,  ce  qui 
n’etoir  pas  autrefois  neamoins;”  and  Vattel,  the  best 
recent  writer  upon  these  matters,  explicitly  admits  amongst 
positive  contraband  «  les  boiset  toutce  qui  sert  a  la  con¬ 
struction  et  a  1 ’armament  des  vaisseaux  de  guerre.” — Upon 
this  principle  was  founded  the  modern  explanatory  article 
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of  the  Danish  treaty,  entered  into  in  1780,  on  the  part 
of  Great  Britain*  by  a  noble  lord#,  then  secretary  of  state, 
whose  attention  had  been  peculiarly  turned  to  subjects  of 
this  nature.  I  am  therefore  of  opinion,  that  although  it 
might  be  shewn,  that  the  nature  of  those  commodities  had 
been  subje£t  to  some  controversy  in  the  time  of  YY'hi  r- 
LOCK;  when  the  fundamental  treaty  was  constru&ed,  and 
that,  therefore,  a  discreet  silence  was  observed  respecting 
them  in  the  composition  of  that  treaty,  and  of  the  latter 
treaty  derived  from  it,  yet  that  the  exposition  which  the 
Jatter  judgement  and  practice  of  Furope  has  given  upon 
this  subject,  would  in  some  decree  affeCt  and  apply  what 
the  treaties  had  been  content  to  leave  on  that  indefinite 
and  disputable  footing  on  which  the  notions,  then  more 
generally  prevailing  in  Europe,  had  placed  it.  Certain  it 
is,  that  in  the  year  1750,  the  lords  of  appeal  of  this  coun¬ 
try  declared  pitch  and  tar,  the  produce  of  Sweden,  and  on 
board  a  Swedish  ship  bound  to  a  rench  port,  to  be  con¬ 
traband,  and  subject  to  confiscation,  in  the  memorable 
case  of  the  Med  Goad's  Hjelpe.  In  the  more  modern  un¬ 
derstanding  of  this  matter,  goods  of  this  nature  being  the 
produce  of  Sweden,  and  the  aCtual  property  of  cwedes, 
and  conveyed  by  their  own  navigation,  have  been  deemed, 
in  British  courts  of  admiralty,  upon  a  principle  of  indul¬ 
gence  to  the  native  products  and  ordinary  commerce  of 
that  country,  subject  only  to  the  milder  rights  of  pre¬ 
occupancy  and  pre-emption  ;  or  to  the  rights  of  prevent¬ 
ing  the  goods  from  being  carried  to  the  enemy,  and  of  ap¬ 
plying  them  to  your  own  use,  making  a  just  pecuniary 
compensation  for  them.  But  to  these  rights,  being  bound 
to  an  enemy’s  port,  they  are  clearly  subjeCh  and  may  be 
detained  without  any  violation  of  national  or  individual 
justice.  Thirdly,  another  right  accrued,  that  of  bringing 
in  for  a  more  deliberate  inquiry  than  could  possibly  be 
conducted  -at  sea  upon  such  a  number  of  vessels,  even 
those  which  professed  to  carry  cargoes  with  a  neutral  des¬ 
tination.  Was  there,  or  was  there  not  a  just  and  grave 
suspicion  which  the  treaty  refers  to,  excited  by  the  cir¬ 
cumstances  of  such  a  number  of  vessels  with  such  cargoes, 
intended  to  sail  all  along  the  extended  coalts  of  the  several 

*  The  late  Earl  of  Mansfield. 
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public  enemies  of  this  kingdom,  under  the  protefHon  of 
an  armed  frigate,  associated  with  them  for  the  very  pur¬ 
pose  of  beating  off  by  force  ail  particular  inquiry?  But 
supposing  even  that  there  was  not,  is  this  the  manner  in 
which  the  observance  of  the  treaty,  or  of  the  law  of 
nations,  is  to  be  enforced?  Certainly  not,  by  the  treaty 
itself  j  for  the  remedy  for  infra£tion  is  provided  in  com¬ 
pensations  to  be  levied,  and  punishment  to  be  indicted 
upon  delinquents  by  their  own  respeffive  sovereigns, 
Article  12  -—How  stands  it  by  the  general  law  ?  I  don’t 
say  that  cases  may  not  occur  in  which  a  ship  may  be  au¬ 
thorized,  by  the  natural  rights  of  self-preservation,  to  de¬ 
fend  itself  against  extreme  violence  threatened  by  a  cruiser 
grossly  abusing  his  commission  ,  but  where  the  utmost 
injury  threatened  is,  the  being  carried  in  for  an  inquiry  in¬ 
to  the  nearest  port,  subje£l  to  a  full  responsibility  in  costs 
and  damages,  if  this  is  done  vexatiously,  and  without  a 
just  cause  $  a  merchant-vessel  has  not  a  right  to  say  for 
it,  “  I  will  submit  to  no  such  injury,  but  i  will  take  the 
law  into  my  own  hands  by  force.  “  What  is  to  be  the 
issue,  if  each  neutral  vessel  has  aright  judge  for  itself  in 
the  first  instance,  whether  it  is  rightly  detained,  and  to 
a£t  upon  that  judgment  to  the  extent  of  using  force!— 
surely  nothing  but  battle  and  bloodshed  as  often  as  there 
is  any  thing  like  equality  of  force  or  an  equality  of  spi¬ 
rit  For  how  often  will  the  case  occur,  in  which  a  neu¬ 
tral  vessel  will  judge  itself  to  be  rightly  detained?  How 
far  the  peace  of  the  world  will  be  benefited  by  taking  the 
matter  from  off  its  present  footing,  and  putting  it  upon 
this,  is  for  the  advocates  of  such  a  measure  to  ex¬ 
plain.  I  take  the  rule  of  law  to  be,  that  the  vessel  shall 
submit  to  the  inquiry  proposed,  looking  with  confidence 
to  those  tribunals  whose  noblest  office,  and,  i  hope,  not 
the  least  acceptable  to  them,  is  to  relieve,  by  compensa¬ 
tion,  inconveniences  of  this  kind,  where  they  have  hap¬ 
pened  through  accident  error  ;  and  to  redress,  by  com¬ 
pensation  and  punishment,  injuries  that  have  been  com¬ 
mitted  by  design. 

idly,  The  second  special  ground  taken  on  the  part  of 
the  claimants  was,  that  the  intention  was  never  carried  in¬ 
to  act.  And  I  agree  with  Dr.  Laurence,  that  if  theinten- 
tion  was  voluntarily  and  clearly  abandoned,  an  intention 
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so  abandoned,  or  even  a  flight  hefitatrou  about  it, 
would  not  conflitute  a  violation  of  rights.  But  how 
stands  the  fa&  in  the  present  case  ?  he  intention  gives 
way,  fo  far  as  it  does  give  way,  only  to  a  superior 
force.  It  is  for  those  who  give  such  instructions 
to  recoiled!,  that  the  averment  of  an  abandonment 
of  intention  cannot  possibly  be  set  up,  because  the 
instructions  are  delivered  to  persons  who  are  bound 
obey  them,  and  who  have  no  authority  to  vary.  'I  he 
intention  is  necessarily  unchangable  ;  and,  being  so, 
1  do  not  see  the  person  who  could  fairly  contradict  me, 
if  [  was  to  assert  that  the  delivery  and  acceptance  of  such 
instructions,  and  the  sailing  under  them,  were  sufficient 
to  complete  the  aCt  of  hostility.  However  that  might  be, 
the  present  faCt  is,  that  the  commander  sails  with  in¬ 
structions  to  prevent  inquiry,  and  search  by  force,  which 
instructions  he  is  bound  to  obey,  and  which  lie  is  pre¬ 
vented  from  aCting  upon  to  their  utmost  extent  only  by 
an  irresistible  force  Under  such  circumstances,  how 
does  the  presumption  of  abandonment  arise  ?  If  it  does, 
mark  the  consequences:  if  he  meets  with  a  superior  force, 
he  abandons  his  hostile  purpose  ,  if  he  meets  with  an  in¬ 
ferior  force,  he  carries  it  into  complete  efrcCf.  How 
much  is  dais  short  of  the  ordinary  s.rate  of  aCtual  hostili¬ 
ty  ?  What  is  hostility?  It  is  violence,  where  you  can  use 
violence  v/ith  success; — and,  where  you  cannot,  it  is  sub¬ 
mission,  and  striking  your  colours.  othing  can  be  more 
clear,  upon  the  perusal  of  these  alterations,  than  that  this 
gentleman  abandoned  his  purpose  merely  as  a  subdued 
person  in  an  unequal  contest.  The  resistance  is  carried 
on  as  far  as  it  can  be  ;  and  when  it  can  maintain  itself  no 
longer,  fugit  indignata . 

3 ell y ,  ft  is  said  that  the  papers  were  not  immediately 
taken  possession  of,  nor  proceedings  instituted  till  long 
after  the  arrival  in  port.  These  are  unquestionable  irregu¬ 
larities:  but  I  agree  with  the  king’s  advocate  in  maintain¬ 
ing  that  they  are  not  such  irregularities  as  will  destroy  the 
captors  right  of  proceeding,  for  the  claimant  had  his  re¬ 
medy  in  the  way  of  a  Monition.  How  these  delays  were 
occasioned,  whether  in  consequence  of  pending  negocia- 
lion  ,  as  lias  been  repeatedly  asserted  in  the  course  of  the 
argument,  I  am  not  judicially  informed.  If  such  nego¬ 
tiations  ever  existed,  I  may  have  reason  personally  to  la¬ 
ment 
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ment  that  they  have  proved  ineffectual.  But  the  legal 
consequence  of  that  inefficiency  undoubtedly  is,  that  tne 
question  of  law  remains  the  same  as  if  no  such  negocia- 
.  non  had  ever  been  thought  of. 

4thly.  It  is  lastly  said,  that  they  have  proceeded  on¬ 
ly  against  the  merchant-vessels,  and  not  against  the  fri¬ 
gate,  the  principal  wrong-doer.  On  what  grounds  this 
was  done  —whether  on  that  sort  of  comity  and  respeft 
which  is  not  unusually  shewn  to  the  immediate  proper¬ 
ty  of  great  and  august  overeigns.  or  how  otherwise,  I 
am  again  not  judicially  informed;  but  it  can  be  no  legal 
bar  to  the  right  of  a  piantiff  to  proceed,  that  he  has  for 
some  reason  or  other  declined  to  proceed  against  another 
parry  against  whom  he  had  an  equal,  or,  possibly,  a  su¬ 
perior  tide.  net  as  to  rhe  particular  case  of  one  vessel 
which  had  obtained  her  release  and  a  re-delivery  of  her 
papers,  the  a 61  ol  the  captors  may  perhaps  furnish  a  rea¬ 
sonable  ground  of  distinction  with  respeCt  to  her  ownspe- 
cial  case;  but  its  effeft,  be  it  vrhat  it  may,  if  confined  to 
herself,  can  be  extended  no  farther. 

1  am  of  opinion,  therefore,  that  special  circumstances 
do  not  exist,  which  can  take  the  case  out  of  the  rule  which 
hr.s  already  stated  that  rule  to  be  the  confiscation  of  all 
the  property  forcibly  withheld  from  inquiry  and  search. 
It  maybe  fitting  (for  any  thing  that  Iknowjthat  other  con¬ 
siderations  should  be  interposed  to  soften  the  severity  of 
the  rule,  if  the  rule  can  be  justly  taxed  with  severity  ;  but 
I  have  neither  the  knowledge  of  any  such  considerations, 
nor  authority  to  apply  them,  if  any  negociations  have 
pledged  (as  has  been  intimated)  the  honour  and  good 
faith  of  the  country,  I  can  only  say,  that  it  has  been  much 
the  habit  of  this  country  to  redeem  pledges  of  so  sacred 
a  nature.  But  my  business  is  merely  to  decide  whether 
in  a  comt  of  tne  haw  of  hlations,  a  pretension  can  be 
legally  maintained,  which  has  for  its  purpose  neither 
more  nor  less  than  to  extinguish  the  right  of  maritime 
capture  in  war  ;  and  to  do  this,  how?  by  the  direfl  use 
of  hostile  force  on  the  part  of  a  neutral  state.  It  is  high 
time  that  the  legal  merit  of  such  a  pretension  should  be 
disposed  of  one  way  or  other— it  has  been  for  some  few 
years  past  preparing  in  urepe— -it  is  extremely  fit  that 

it  should  be  brought  to  the  test  of  a  judicial  decision  :  for 
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at  worse  state  of  things  cannot  exist,  than  that  of  an  un* 
determined  conflict  between  the  ancient  Law  of  Nations* 
■as  understood  and  practised  for  centuries  by  civilised  na¬ 
tions,  and  a  modern  project  of  innovation,  utterly  incon¬ 
sistent  with  it  *,  and  in  my  apprehension,  not  more  in- 
oiisistent  with  it,  than  with  the  amity  of  neighbouring 
States,  and  the  personal  safety  of  their  respective  subjects. 

‘1  he  only  remaining  question  which  Ihave  to  consider 
is  ‘■he  matter  of  expences;  and  this  I  think  myself  bound 
to  dispose  of  with  as  much  tenderness  as  1  can  use,  in 
favour  of  individuals  It  is  observed,  that  the  question 
itself  was  of  an  importance  and  delicacy  somewhat  beyond 
the  powers  of  decision  belonging  to  such  persons.  The 
authority  of  their  country  has  been  in  some  degree  sur¬ 
prized  in  this  manner—  '  he  captors  have  been  extremely 
lardy  in  proceeding  to  adjudication.  Attending  to  all 
these  considerations,  I  think  the  claimants  are  clearly  en¬ 
titled  to  have  their  expences  charged  upon  the  value  of 
the  property,  up  to  the  time  of  the  order  for  further  proof. 
Trom  that  time  the  property  might  have  been  withdrawn 
upon  bail,  and  it  is  no  answer  to  the  Court  to  say,  that 
this  gentleman  or  another  gentleman,  did  not  think  it  ad¬ 
visable  to  commit  their  private  fortunes  in  the  ex¬ 
tent  ef  the  security  required.  It  is  the  business  of 
foreign  owners  who  have  brought  their  ships  and  cargoes 
into  such  situations  of  difficulty,  to  find  means  of  reliev¬ 
ing  them  when  the  opportunity  can  be  used.  I  go  suf¬ 
ficient  lengths  in  allowing  the  expences  for  the  further 
time  in  which  orbers  could  have  been  obtained  from  Swe¬ 
den,  and  I  fix  this  at  the  distance  of  two  months  from 
the  order  of  further  proof :  and,  condemning  the  ship 
and  cargo,  I  diredt  all  private  adventures  to  be  restored. 
This  is  the  fabftance  of  what  I  have  to  pronounce 
judicially  on  this  cafe,  after  weighing  with  the  moft 
anxious  care  the  feveral  facts,  and  the  learned  argu¬ 
ments  which  have  been  applied  to  them.  I  deliver  it 
to  my  country — and  to  foreign  countries — with  little 
diffidence  in  the  redtitude  of  the  judgment  itfelf  :  I  have 
(till  more  fatisfadtion  in  feeling  an  entire  confidence  in 
the  rectitude  of  the  confiderations  under  which  it  has 
been  formed. 
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REMARK 

ALLUDED  TO  IN  THE  NOTE  TO  PAGE  95- 


TH  i  original  Danish  of  this  work  was  scarcely  out 
«f  the  pre>s,  when  a  friend  pointed  out  to  me,  in  tha 
System  of  the  law  cf  Marine.  insurances,  by  Mr.  arK% 
a  work  considered  clawc,  as  well  upon  the  Continental 
in  ngland,  the  note  of  a  sentence  pronounced  at  Lon- 
oon,  1785,  by  the  ourt  which  decides  in  the  Dernier 
ressorts  in  all  cafes  relating  to  marine  insurance,,  on  which, 
occasion,  the  Judges  WiLLes,  Ashurst  and  Buller, 
who  are  in  the  number  of  the  most  enlightened  whom 
K ngland  boasts,  <at  in  the  ab  ence  of  my  Lord  Chief 
Ju  tice  Mansfieldi  This  -entence  is  s  tated  in  that 
W'ork,  as  one  of  those  decisions  which  establish  the  j  u¬ 
risprudence,  and  erve  for  law  in  the  tribunals.  As  it 
relts  upon  principles  diametrically  opposite  to  those  of 
the  Judge  of  the  Admiralty,  I  shall  give  a  short  sketch 
of  the  case  on  which  it  is  founded,  and  of.  the  principle, 
which  di&ated  it. 

During  the  American  war,  a  neutral  vessel  belonging 
to  Tuscany,  the  cargo  of  which  was  neutral  alfo,  but 
consigned  for  London,  and  insured  in  that  city,  was 
captured  on  the  coast  of  Barbary  by  a  Spanish  cruiser 
who  carried  her  into  a  Spanish  port,.  The  inferior  tribu¬ 
nal  pronounced  sentence  of  confiscation  upon  thi ;  ship 
and  the  cargo  on  two-  grounds*-  fst  .  That  the  ship  hav¬ 
ing  refused  to  be  searched.,  and  resisted  with  force,  as  she 
had  fired  upon  the  Spanish  cruizer,  she  was  placed  by  that 
single  act,  in  the  case  of  confiscation..  2dly,  Becaue  she 
had  no  charter  party  on  board,  but  only  a  manifesto ,  de¬ 
tailing  all  the  merchandi  ,es  compri  ed  in  the  cargo.  A 
superior  court  reversed  this  sentence;  but  it  was  com* 

*  A  System  of  the  Law  of  Marine  Insurance.  Stc  the  third  Edi¬ 
tion  revised  and  enlarged,  by  James  Allen  Parke,  Esq.  Lon¬ 
don,  1796.  P.  83,  stad  393,  365. 
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firmed  by  the  Supreme  Court,  where,  however,  the  want 
of  the  charter  party  was  not  insisted  upon,  it  being  consi¬ 
dered  with  reason,  as  iully  supplied  by  the  manifesto .  No 
doubt  consequently  was  entertained,  but  that  the  ship 
and  cargo  were  really  neutral  property  ;  and  the  only 
ground  of  condemnation  wa  ,  the  active  and  violent  re¬ 
sistance  which  the  Captain  opposed  to  the  search  of  the 
privateer,  and  the  Spanish  law  which  in  every  uch  case 
pronounce  confiscation .  'The  fitter^  cut  of  the  condemned 
veesel  having  had  recourse  to  the  Insurers  at  London, 
the  latter  availed  themselve  of  thi  •  same  ground  to  refuse 
payment  of  their  insurance  ,  alledging,  a .  Sir  W  illi  m 
Scott  does  in  his  judgment,  that  the  earch  of  neutral 
vessels  on  the  high  sea,  is  the  undisputable  right  of  the 
cruizer?  of  belligerent  powers;  that  neutral  vefleh  are 
bound  to  submit  to  this  search,  on  pain  of  being  lawfully 
considered  as  enemies;  and  that  the  uscan  aptain 
having,  by  his  resistance  and  firing  upon  the  Spanish 
ve?  sel,  failed  in  that  which  his  neutrality  required  of  him, 
and  placed  himself  by  that  very  in  the  case  of  confis¬ 
cation,  the  insurers  were  not  answerable  for  the  loss 
which  he  had  manifestly  drawn  upon  himself  by  his  own 
miscondu6f. 

Notwithstanding  all  that  has  been  said  of  the  facility 
with  which  ‘  ngli  h  insurers  elude  the  demands  of  owners 
or  fitters  out  of  ships,  and  although  the  grounds  alledgcd 
were  of  a  nature  to  find  favour  in  the  tribunals  of  a  belli¬ 
gerent  nation,  to  which  privateering  ha<  always  appeared 
of  the  highest  importance  for  its  marine,  the  three  Judges 
above-mentioned,  after  having  heard  the  parties,  were 
unanimous  in  declari  g,  that  in  resisting,  as  he  had  clone, 
the  search  of  the  Spanish  cruizers,  the  captain  of  the  ves¬ 
sel  insured  had  done  nothing  unlawful — nothing  which 
comprised  the  neutrality  of  the  vessel ;  and  in  conse¬ 
quence,  they  sentenced  the  insurers  to  pay  the  insurance 
agreed  on  in  the  policy  Two  of  these  Judges,  W  illis 
and  \shurst,  laid  it  down  upon  this  occasion  as  a  prin¬ 
ciple,  (i  that  the  search  at  sea  is  an  a&  of  force,  which  the 
cruizer  exercises  at  his  own  risque  and  peril,  if  able; — ■' 
that  if  the  vessel  or  the  cargo  prove  to  be  the  proper¬ 
ty  of  an  enemy,  or  if  the  cargo  is  contraband,  the  par¬ 
ty  seizing  is  justified,  and  the  articles  captured  are  de¬ 
clared  lawful  prize;  but,  that  in  the  contrary  ca  e,  he 
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must  indemnify  the  owners,  and  pay  all  the  costs/'  Mr, 
Justice  Buller,  in  support  of  this  principle,  which  he 
adopted  m  its  whole  extent,  adds  the  following  observa¬ 
tion  which  is  equally  remarkable  . 

«  The  detention  in  consequense  of  the  particular  or¬ 
dinance  of  a  foreign  state,  is  a  risque  which  the  insurer 
runs  j  for  these  ordinances  do  not  forma  part  of  the 
Law  of  Nations,  and  the  captain  is  not  culpable  if  he 
has  infringed  them.  A  vessel  is  not  only  bound  to  take 
notice  of  the  laws  of  the  country  she  sails  from,  and  of 
that  to  which  she  sails  j  but  of  the  particular  ordinances 
cf  other  powers.” 

Such  are,  upon  what  relates  to  the  search  at  sea  cf 
neutral  ships,  and  the  right  of  withdrawing  themselves 
from  it  when  they  are  able,  the  principles  laid  down  by 
the  great  Judges  of  England,  in  a  case  where,  left  solely 
to  their  own  information,  and  their  habitual  redlituae, 
they  have  net  been  influenced  by  considerations  of  shifting- 
convenience  or  interested  policy  Let  us  apply  them  to 
the  case  of  the  Swedish  convoy  j  for  this  purpose,  let 
u.s  suppose  that  the  ships  which  composed  it  were  insu¬ 
red  at  London,  and  that  the  judgment  of  Sir  William 
Scott  having  been  confirmed  by  the  High  Court  of 
Appeal,  the  owners  have  no  resourse  but  to  come  upon 
the  insurers.  Should  these  latter  endeavour  to  dude  their 
engagements,  they  would  only  found  themselve  supon  the 
judgment  and  the  arguments  of  the  Judges  or  the  Admi¬ 
ralty  j  for  however  consummate  the  cnglish  lawyers  may 
be  in  the  art  of  maintaining  a  cause,  where  could  they 
find  any  means  of  which  this  judge,  as  skilful  as  en¬ 
lightened,  has  not  availed  him  sell  ? 

"  If  on  its  part,  the  same  tribunal  which  has  decided 
against  the  insurers  of  the  1  uscan  ship,  had  before  it 
the  case  of  the  Swedish  convoy,  and  that  there  is  no 
doubt,  it  wished  to  be  consistent,  what  answer  would  it 
not  make  to  the  insurers  of  the  convoy  ? 

«  You  pretend.”  this  Tribunal  would  say>  (i  that  the 
right  of  searching  neutral  merchant  vessels  on  the  high  sea 
is  an  indisputable  right  of  the  cruizers  of  belligerent 
powers*,  but  you  do  not  prove  it  for  no  law,  no  obli¬ 
gatory  acd  imposes  on  neutral  vessels  the  right  of  submit¬ 
ting,  in  this  particular,  to  the  pretension  of  cruizers.  The 

*  See  Sir  William  S®ott’e  Judgment. 
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search  which  these  latter  make,  is  an  n  ft  of  force-,  you 
allow  it  —but  you  say  *’  that  it  is  an  a£t  of  legal force ,  very 
nearly  resembling  an  inquiry  ordered  by  a  competent 
Judge  in  a  legal  affair,  and  from  which  the  interested 
party  cannot  withdraw  himself  without  incurring  the  pe¬ 
nalties  inflicted  in  case  cf  conviction.  We  say  that  your 
distinction  is  not  more  just  than  your  comparison  ;  that 
the  search  at  sea  exercised  upon  neutral  vessels  is,  in  the 
whole  extent  of  the  term,  an  aEt  of  force ,  an  a£l  with 
which  no  legal  obligation  can  consequently  correspond; 
thi?  a  fit  is  ,  exercised  by  the  cruizers  at  their  peril  and 
risque :  and  it  is  clearly  lawful  for  those  who  are  the  ob¬ 
ject  of  it  to  withdraw  themselves  from  it  when  they  can. 

**  In  vain  would  you  cite  the  Spanish  ordinance,  or 
that  of  England,  to  prove  that  ships  which  resist  search 
are  subject  to  confiscation  ;  these  are  particular  ordinan¬ 
ces,  which  make  no  p^rt  of  the  Law  of  Nations  and  to 
which  neutral  vessels  do  not  owe  obedience.  The  only 
laws  of  this  kind,  of  which  a  neutral  vessel  is  bound  to 
take  notice,  are  those  of  the  country  from  which  it  sails, 
and  those  of  the  country  to  which  it  goes.** 

hey  might  further  say,  “What  we  have  affirmed,  what 
we  have  decided  to  be  true,  in  the  case  of  a  single  neutral 
vessel  not  convoyed,  is  much  more  still  in  the  case  of  a 
fleet  of  neutral  vessels  escorted  by  a  frigate,  adding  by  the  or¬ 
ders  of  its  Sovereign ,  if  the  former  was  not  bound  to  take 
notice  of  the  particular  ordinances  of  the  belligerent  pow¬ 
ers,  was  not  the  fleet  in  question  still  less  so  ? 

If  the  resistance  exercised,  the  resistance by  armed  force 
if  thi<  former  vessel,  be  an  afit  with  which  its  captain 
cannot  be  reproached  as  an  illegal  afit ,  with  much  strong¬ 
er  reason,  the  mere  menace  of  resistance,  destitute  of  ail  ex¬ 
ecution,  on  the  part  of  the  Swedish  commander,  cannot 
be  considered  as  a  fault  by  winch  he  has,  either  lawfully 
or  voluntarily  incurred  confiscation 

The  search  being,  as  we  have  sated  it,  an  afit  of  force 
exercised  at  the  peril  and  risque  of  the  cruizer,  it  thence 
results,  that  it  the  ship  detained  prove  neutral,  as  also  its 
cargo  -— if  it  contain  nothing  contraband  the  capture  is 
null, and  the  party  making  it  condemned  to  indemnify 
the  owner  ,  and  pay  all  the  costs.  But  as  no  doubt  has 
arisen,  either  with  reepefit  to  the  neutrality  of  the  vessels- 

*4Sce  Sir  William  Sc©TTrs  Judgment, 
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convoyed  by  the  Swedish  frigate,  or  that  of  their  car¬ 
goes,  it  is  clear  that  the  loss  of  these  ships  is  not  the  a£t 
of  thole  who  commanded  them,  but  that  of  the  Judges 
who  have  passed  sentence  on  the  detention.  This  de¬ 
tention,  by  virtue  of  a  particular  ordinance  of  one  of  the 
belligerent  states,  is  a  risque  which  the  insurer  runs, 
like  all  other  risques  at  sea,  to  which  the  party  insured 
has  not  contributed  by  his  own  fault. 

<c  You  pretend  that  the  Swedish  convoys  were  con¬ 
traband,  and  the  Judge  also  has  pretended  the  same  , 
but  neither  he,  nor  you,  nor  the  captors,  have  proved  it. 
They  have  cited  some  commentators  who  affirm  it ;  we 
have  opposed  to  them  formal  treaties,  which  assert  the 
contrary.  I  hey  have  spoken  of  particular  ordinances 
of  some  states,  but  these  ordinances  constitute  no  part  of 
the  Law  of  Nations  ;  the  treaties,  and  the  treaties  alone, 
serve  for  its  basis.  They  have  cited  a  treaty  between 
England  and  Denmark,  which  declares  hemp,  pitch  and 
tary  contraband  y  but  this  treaty  is  only  binding  on  these 
two  powers  respectively ,  It  is  no  law  to  Sweden,  who 
has  not  interfered  in  it,  and  who  is  not  fubjeet  either  to 
England  or  Denmark.  On  this  point,  the  treaties  be¬ 
tween  England  and  Sweden  are  perfectly  clear.  >  hey 
enumerate  in  the  molt  ample  detail,  every  tiling  which 
ought  to  be  confidered  as  contraband  ;  Tut  the  mer¬ 
chandizes  found  on  board  the  Swediffi  veffels  are  not 
comprifed  in  the  enumeration  they  are  not,  therefore, 
contraband.  Thefe  treaties  declare  free  and  lawful,  ad 
the  merchandizes  which  are  not  exprefsly  prohibited  ; 
but  pitchy  and  tary  are  not  exprcfsly  prohibited  ■. 

theie  merchandizes  are  therefore  lawful,  and  the  con¬ 
demnation  which  the  Judge  has  pronounced,  not  reding 
upon  any  fault  imputable  to  the  infured,  they  are  evi¬ 
dently  in  poffeffion  of  all  their  rights  a  gain  ft  the  infurers.” 

This  is,  in  a  few  words,  what  remits  from  the  fen- 
tence  reported  by  Mr.  Park.  Such  are  'he  means  which 
it  furnifties  againll  the  fentence  of  the  Tud^eofthe  del- 
miralty.  It  is  for  the  enlightened  and  impartial  reader 
to  decide,  whether  I  have  had  reafon  to  fay,  cc  that  this 
judgment  contrails  fo  manifeftly  with  the  principles  of 
Sir  WiiLi/.M  Scott,  that  it  alone  furnifties  the  molt 
complete  refutation  of  them.’7  SCHLEGlL. 
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